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Practice ia England on the subject of exe- 
cution generally. 
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ATTACHMENT OF DEBTS. 



INTRODUCTORY. 



Peeviottslt to the passing of the Common Law, 
Procedure Act, 1854, there was no process of execu- 
tion, by means of which a judgment creditor could 
obtain payment of his debt from parties who were 
indebted to the judgment debtor ; yet far more than 
the amount of the judgment debt might be due to 
the judgment debtor from such parties, and they 
would probably be quite indiSerent as to whom they 
paid the debt, so long as they could get a good dis- 
charge for it. 

Dealing with this matter the Common Law Com- Report of 

Common 

missioners in their second Eeport issued on the 30th Law 

Commia- 

day of April, 1853, said, ««>^™, 

" Whilst upon the subject of improving and en- 
larging the existing procedure, we may suggest that 
the remedies of creditors against the property of their 
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debtors might be made more extensive by enabling a 
creditor after judgment to attach, debts and monies 
of his debtor in the hands of third persons, and so 
obtain satisfaction of his judgment. We are not 
aware of any process, either in the superior Courts 
of law or equity in suits between subject and sub- 
ject, by which this can directly be done, though 
the course of proceeding under writs of execution 
at the suit of the Crown, and by way of foreign 
attachment in the Mayor's Court of London and 
some other cities, as well as in the Courts of many 
foreign countries, shows that such a remedy would 
be practicable and useful. The 12th section of the 
Statute 1 & 2 Yict. c. 110, for extending the 
remedies of creditors against the property of their 
debtors, has proved of but limited use in practice, 
by reason of its only applying to specific coin or 
bank-notes of the debtor which can be taken without 
an assault upon him, and debts secured by cheques, 
bills of exchange, promissory notes, bonds, special- 
ties, and securities for money, which the debtor can 
easily secrete, and the amount of which, according to 
the present law, cannot be recovered by the creditor 
without their being actually seized, whilst debts 
which are not so secured, or the securities for which 
cannot be actually seized, are not available for the 
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satisfaetion of creditors unless under a regular bank- 
ruptcy or insolvency. "We reoommend that a credi- 
tor having obtained a judgment should be allowed to 
proceed by a process similar to foreign attachment 
against the debtors of his debtor, and to procure 
payment of their debts to himself, and further that 
he should be entitled to a discovery, ia the manner 
already pointed out, of what property the debtor 
has, capable of being taken in execution." 

Accordingly, the Common Law Procedure Act, c. L. P. 
1854, in §§ 60 — 67, provided a machinery by means 
of which a judgment creditor might ascertain what 
debts were due to his judgment debtors from third 
parties, and then proceed to attach them, and so 
ultimately obtain payment of them. 

The practice was further developed by the c. L. P. 

Act, 1860. 
Common Law Procedure Act, 1860, §§ 29 and 30 ; 

and by these provisions the practice was regulated at 

Common Law till the passing of the Judicature Act, 

1875. 

In Chancery, the power to attach debts did not 
exist {Horsley v. Cox, L. E. 4 Ch. 92). 

However, under Order 45 of the Eules of the Rules of 

S. C. 1875, 

S. C. of 1875, the practice of attachment applied to Order 45. 
all divisions of the High Court; and the several 
rules of the Order dealt with the practice in attach- 
1(2) 
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ment. These rules were substantially the sam& 
as the proTisions of the Common Law Procedure 
Acts, 1854 and 1860 ; so that the decisions under 
those Acts were applicahle to the practice under 
this Order. 
^'^,?^.°L ^7 ^'^^ '^^^^ of tlie Supreme Court, 1883, Order 

S. C 1883, 

Ordera 42 XLV. was annulled, and in lieu thereof the subject 
of attachment of debts was dealt with in Order XLIL, 
rules 32 and 34, Order XLV. and Order XLYIIIa., 
rule 9 of the Rules of the Supreme Court, 1883. 
These rules, however, are little more than a re-enact- 
ment of the provisions of Order XLV. of the Eules 
of 1875., 



CHAPTER I. 

Attachment of Debts in the High Ooxjkt of 
Justice. 

The provisions of Order XLII., rules 32 and 34, 
are as follows : — 

32. Wlien a judgment or order is for the recovery Examina- 

. tion of the 

or payment of money, the party entitled to enforce debtor, 
it may apply to the Court or a Judge for an order, 
that the dehtor liable under such judgment or order, 
or in the case of a corporation that any officer 
thereof, he orally examined, as to whether any and 
what debts are owing to the debtor, and whether 
the dehtor has any and what other property or 
means of satisfying the judgment or order, before 
a Judge or an officer of the Court, as the Court or 
Judge shall appoint ; and the Court or Judge may 
make an order for the attendance and examination 
of such debtor, or of any other person, and for the 
production of any books or documents. 

34. The costs of any application under the last Costs. 
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two preceding rules, or either of them, and of any 
proceedings arising from, or incidental thereto, shall 
be in the discretion of the Court or a Judge, or in 
the discretion of such officer as in rule 32 mentioned, 
if the Court or a Judge shall so direct. 

The following are the rules of Order XLY. : — 
^^^^*** 1. The Couit or Judge may, upon the ex parte 
application of any person who has obtained a judg- 
ment or order for the recovery or payment of money, 
either before or after any oral examination of the 
debtor liable under such judgment or order, and 
upon affidavit by himself or his solicitor stating 
that judgment has been recovered, or the order 
made, and that it is still unsatisfied, and to what 
amoimt, and that any other person is iadebted to 
Buch debtor and is within the jurisdiction, order 
that all debts owing or accruing from such third 
person (hereinafter called the garnishee) to such 
debtor shall be attached to answer the judgment or 
order, and by the same or any subsequent order it 
may be ordered that the garnishee shall appear 
before the Court or a Judge, or an officer of the 
Court, as such Court or Judge shall appoint, to 
show cause why he should not pay to the person 
who has obtained such judgment or order the debt 
due from him to such debtor, or so much thereof 
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as may be sufficient to satisfy the judgmeDt or 
order. 

2. Service of an order that dehts, due or accruing Debts 
to a debtor liable under a judgment or order, shall from the 
be attached, or notice thereof to the garnishee, in the order, 
such manner as the Court or Judge shall direct, 

shall bind such debts in his hands. 

3. If the garnishee does not forthwith pay into Execntioii 

-^ _ , , against th© 

Court the amount due from biTn to the debtor, liable gamiBhee. 
under a judgment or order, or an amount equal to 
the judgment or order, and does not dispute the debt 
due or claimed to be due from him to such debtor, 
or if he does not appear upon summons, then the 
Court or Judge may order execution to issue, and it 
may issue accordingly, without any previous writ or 
process to levy the amount due from such garnishee, 
or so much thereof as may be sufficient to satisfy the 
judgment or order. 

4. If the garnishee disputes his liability, the Court LiabUity 
or Judge, instead of making an order that execution 

shall issue, may order that any issue or question 
necessary for determining his liability be tried, or 
determined in any manner in ■which any issue or 
question in an action may be tried or determined. 

5. Whenever in proceedings to obtain an attach- Charge of 

r o ^ third per- 

ment of debts it is suggested by the garnishee that son. 
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the debt sought to be attached belongs to some third 
person, or that any third person has a lien or charge 
upon it, the Court or a Judge may order such third 
person to appear, and state the nature and particulars 
of his claim upon such debt. 
Third per- 6. After hearing the allegations of any third 



may be person under such order, as in rule 5 mentioned, and 

baxred. 

of any other person whom by the same or any sub- 
sequent order the Court or a Judge may order to 
appear, or in case of such third person not appearing 
when ordered, the Court or Judge may order execu- 
tion to issue to levy the amount due from such 
garnishee, or any issue or question to be tried or 
determined according to the preceding rules of this 
Order, and may bar the claim of such third person, 
or make such other order as such Court or Judge 
shall think fit, upon such terms, in all cases with 
respect to the lien or charge (if any) of such third 
person, and to costs, as the Court or Judge shall think 
just and reasonable. 

Discharge 7. Payment made by or execution levied upon the 

of gar- , , . , 

DiaSee. garnishee under any such proceeding as aforesaid, 

shall be a valid discharge to him as against the 

debtor, liable under a judgment or order, to the 

amount paid or levied, although such proceeding 

may be set aside, or the judgment or order reversed. 
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8. There shall be kept by the proper officer a debt Attach- 

, . mentbook. 

attachment book, and m such book entries shall be 
made of the attachment and proceedings thereon "with 
names, dates and statements of the amount recovered, 
and otherwise; and copies of any entries made therein 
may be taken by any person upon application to the 
proper officer. 

9. The costs of any appUoation for an attachment Costs. 
of debts, and of any proceedings arisiag from or 
incidental to such application shall be in the discre- 
tion of the Court or a Judge. 

Order XLYIII., rule 9, provides — 

Debts owing from a firm carrying on business Attach- 
ment of 

within the jurisdiction may be attached under Order debts 

owing from 

XLV. although one or more members of such firm a fiim. 

may be resident abroad : provided that any person 
having the control or management of the partnership 
business, or any member of the firm within the juris- 
diction, is served with the garnishee order. An 
appearance by any member pursuant to an order 
shall be a sufficient appearance by the firm. 

It will be well to consider first. Who may proceed wto may 

attach? 

to attach a debt ? 

The person desiring to do this must, by the terms 
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of rule 1, have " obtained a judgment or order for 
the recovery or payment of money." 

Under the provisions both of the Common Law 
Procedure Act, 1854, and of Order XLV. of the Eules 
of 1875, it was only a person who had obtained a 
judgment who could proceed to attach a debt. Thus, 
in the case of Re Frankland (L. E. 8 Q. B. p. 18 ; 
42 L. J. Q.. B. p. 13), it was held that a person who 
had obtained a rule ordering the payment of costs ; 
and in the case of Best v. Pembroke (L. E. 8 Q. B. 
363), it was held that a person who had obtained 
an order for the costs of an interpleader issue, was 
not a Judgment creditor within the meaning of the 
garnishee clauses of the Common Law Procedure 
Act. (See, too, Re Price, L. E. 4 0. P. 155 ; The 
Commissioners of Donations v. Archbold, 14 Irish 0. 
L. E. 67, Q. B.) 

So, too, in Cremetti v. Crom (L. E. 4 Q. B. D. 
225; 48 L. J. Q. B. 337; 27 W. E. 401) it was 
held that an 07'der dismissing an action with costs 
for want of prosecution could not be enforced under 
the provisions of Order XLV. of the Eules of 1875. 

There was reaUy no valid reason why the benefit 
of the process should be confined to those successful 
litigants who had obtaiaed a judgment : and accord- 
ingly the present rule extends the remedy m. favour 
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of those who have obtained an order : in which 
term, no doubt, a rule would be held to be included. 
(See Judicature Act, 1873, s. 100.) 

In Goodman v. Eobimon (L. E. 18 Q. B. D. 332), 
it was held that the assignee of a judgment debt was 
a person who had " obtained " a judgment within 
the meaning of rule 1, and was therefore entitled to 
institute garnishee proceedings. 

In Baynard v. Simmons (24 L. J. Q,. B. 253 ; 5 
Ell. & Bl. 59), it was decided that an executor of a 
judgment creditor was not a person who could 
straightway proceed to attach a debt due to the 
judgment debtor ; but that it was necessary that the 
executor should first revive the judgment recovered 
by his testator, or make himself a party to the 
record, by entering a suggestion upon the roll. And 
now it is provided by Order XVII. rule 4 of the 
Rules of 1883, that, " where by reason of marriage, 
death, or bantruptcy, or any other event occurring 
after the commencement of a cause or matter, and 
causing a change or transmission of interest or 
liability, or by reason of any person interested 
coming into existence after the commencement of 
the cause or matter it becomes necessary or desirable 
that any person not already a party should be made 
a party, or that any person abeady a party should 
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be made a party in another capacity, an order that 
the proceedings shall he carried on between the 
continuing parties and such new party or parties 
may be obtained ex parte, upon appKcation to the 
Court or a Judge upon an allegation of such change 
or transmission of interest or liability, or of such 
person interested having come into existence." 

In Kennett \. Westminster Improvement Commis- 
sioners (25 L. J. Ex. 97 ; 11 Ex. 349), it was held 
as one reason for refusing to allow a judgment 
creditor to attach a debt due to the judgment debtor, 
that the judgment debt was one the immediate 
payment of which the judgment creditor could not 
enforce. (See this case more fully referred to, post, 
p. 36.) 

In Jones v. Jenner (25 L. J. Ex. 319; 2 Jur. 
N. S. 574), Bramwell, B., said that in his opinion the 
garnishee clauses applied wherever the party could 
sue out & fieri facias. 

In Bolthy v. Eodgson (L. E. 24 Q. B. D. 103, 
C. A.), it was decided that a person becomes a 
" judgment creditor " at the moment when the 
Judge pronounces judgment, and not at the sub- 
sequent time when the judgment is entered or 
signed. 

In In re Greer ((1895) 2 Ch. p. 217), Chitty, J., 
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held tliat a person -who liad obtained an order for 
payment of money into Court by another could not 
resort to garnishee proceedings to bring about such 
payment in, by attaching a debt due from a third 
person to the person ordered to pay into Court. 

With regard to the question — Against whom an Agamst 

whom 
attachment order may be made? rule 1 shows that the order may 

be made. 
garnishee must be within the jurisdiction of the Court. 

It would seem that a registered company whose head 

office is outside the jurisdiction, is not within the rule 

merely by reason that it carries on through an agent 

business within the jurisdiction : Martyn v. Kelly, 

It. Eep. 5 0. L. 404. 

A married woman as against whom a judgment in 
respect of her separate estate in the ordinary form 
has been obtained is a " judgment debtor " within' the 
meaning of the garnishee clauses : Holtly v. Sodgson, 
uhi supra ; Countess of Aylesford v. O. W. Bail. Co., 
(1892) 2 Q. B. 626. 

It seems, too, that the order may be made against 
executors, if the testator was indebted to the debtor, 
but in this case the order ought to show on its face 
that it is directed to them as executors, and does not 
profess to charge them personally : Per MeUish, L. J., 
in Stevens v. PMips (L. E. 10 Ch. App. 423 ; 44 
L. J. Ch. 689). 
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Hascredi- TJie next consideration is— "Has the creditor 

tor dis- 

h"i^ftfp t3,ken any steps which disentitle him from attaching 

a deht which he otherwise could have attached ? " 

In Jones v. Jenner (25 L. J. Ex. 319 ; 2 Jur. N. S. 
574), it was held that a judgment creditor who had 
levied a plaint upon his judgment in the County- 
Court, and had there ohtained an order for payment 
of the amount by instalments, some of which had 
been paid, could not afterwards proceed by way of 
attachment of debts. "If," said Pollock, C. B., "a 
plaintiff elects to enforce his judgment in the In- 
ferior Court, there he must remain." 
' In Jauralde v. Father (30 L. J. Ex. 237 ; 9 W. E. 
346 ; 6 H. & N. 431), it was held that a judgment 
creditor who had arrested his judgment debtor under 
a ca. sa. and detained him in execution, could not 
proceed by way of attachment.* 

In Re Ealahan (11 W. E. 10 ; 7 L. T. N. S. 278), 
the judgment creditor had taken the judgment debtor 
in execution tmder a ea. sa., but the latter obtained 
his discharge from custody through the institution 

* In Sartley t. Shemwell (30 L. J. Q. B. 223 ; 1 B. & S. 1) the 
judgment creditor was allowed to attach a debt due to his judg- 
ment debtor, although the garnishee {his debt being a judgment 
debt) had been taken in execution under a ca. sa. : but in this case, 
it will be observed that it was the garnishee who was taken in 
execution under the ca. sa., not the Judgment debtor. 
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of bantruptoy proceedings. These proceedings 
proYed abortive. The judgment creditor then pro- 
ceeded by way of attachment, and a sum equal to 
about one-third of his debt was paid into Court by a 
garnishee : for the remaioing two-thirds, the judg- 
ment creditor then arrested his debtor again. It 
was held that, under these circumstances, the judg- 
ment creditor was entitled to the one-third paid into 
Court. 

However, in Eayter v. Beall (44 L. T. 131, 0. A.), 
where the judgment creditor was seeking to examine 
the judgment debtor with reference to debts owing 
to him, after he had obtained an order for payment 
by instalments, on a judgment summons, the Court 
of Appeal, reversing the Divisional Court, held that 
he was entitled so to do. "I can see no reason," 
says Bramwell, L. J., " why these remedies should 
not be concurrent, and every reason why they should 
be, if it is reasonable that a man should be made to 
pay his debts." It seems doubtful whether, after 
this decision, Jones v. Jenner would now be fol- 
lowed. 

The application may be made even though more 
than six years have elapsed since the judgment or 
order was obtained (Fellows v. Thornton, L. E. 14 
Q. B. D. 335). 
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Prooeduie 
for aaoer- 
taining- 
debts due 
to the 
debtor. 



So much for the position of the parties, and the 
conditions necessary to entitle a person to adopt the 
remedy at all. 

But it may be that the creditor is not aware whether 
any debts are due to his debtor, or even if aware that 
debts are due, he may not know from whom such 
debts are due. 

In this event the creditor is enabled under rule 32 
of Order XLII. to take out a summons at chambers 
(before a Master or District Registrar), calling upon 
the debtor, his solicitor or agent, to attend at 
chambers on the hearing of an application that the 
debtor do attend and be orally examined before the 
Master or an examiner, as to whether any and what 
debts are owing to him, at a time and place to be 
appointed, and that the debtor do produce his books 
at the time of the examination. (See form of sum- 
mons, ^os^, m Appendix A., form 1, p. 75.) 

If the debtor be a corporation, the rule enables the 
creditor to summon an officer thereof for examina- 
tion. As to the meaniug of the term " officer," see 
the cases of In re Imperial Land Company of Mar- 
seilles, In re National Bank (L. E. 10 Eq. 298) ; and 
In re Ch'eat Western Forest of Bean Coal Consumers 
Company (L. E. 31 Oh. D. 496), decided under 
§ 165 of the Companies Act, 1862, from which it 
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would seem that neither a baiiker nor a solicitor is 
an officer of a corporation. 

This provision giving power to examine officers 
overrules the case of Dickson v. Neath 8f Brecon Bail. 
Co. (L. E. 4 Ex. 87 ; 38 L. J. Ex. 57 ; 17 W. E. 
581; 19 L. T. 702), where it was held that there 
was no power nnder the " garnishee clauses " of the 
Common Law Procedure Act of 1854 to examine 
the directors or officers of a company against which 
a judgment had been recovered. 

The words " any other person " at the conclusion 
of rule 32 must he read as meaning " such officer as 
aforesaid." Thus, in Incell v. Eden (L. E. 18 
Q. B. D. 588), the Court of Appeal refused to allow 
a judgment creditor to examine the late manager of 
the business of his judgment debtor, who was an 
individual and not a corporation. " We have come 
to the conclusion," said Lord Esher, M. E., "that 
the expression 'any other person' does not include 
within the rule in the case of an iudividnal debtor 
any other person than himself, or in the ease of a 
corporation any one but officers of the corporation, 
and that it does not enable an order to be made 
except in such cases." 

A garnishee against whom an order absolute for 
payment has been made is a "debtor" within the 

c. 2 
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meaning of the rule {Cowan v. Carlile, 33 W. E. 
583; 52L. T. 431). 

This summons must be duly served on the debtor 
or officer, and on the hearing, whether he appears or 
not, an order will he made directing the debtor or 
officer to attend and be examined as to whether any 
and what debts are owing to him or his company, 
before the person appointed and at the time and 
place appointed, and also directing him to produce 
his or (in the case of a company) any of its books 
in his possession or under his control. (See form of 
order, post, in Appendix A., form 2, p. 76.) 

This order is granted upon an affidavit to which 
a verified copy of the judgment is attached, stating 
that the judgment is unsatisfied. The affidavit 
should be either that of the creditor or of Ms 
solicitor. (See form of affidavit, post, in Appendix 
A., form 3, p. 77.) 

The person directed to take the examination (pro- 
bably the Master or District Eegistrar) will endorse 
the order with an appointment of the time and place 
for holding it. 

The order must be personally served on the debtor, 
or officer, or at least brought definitely to his know- 
ledge. 

Thus, in Mason v. Muggeridge (18 0. B. 642), it 
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■was held that service of the order upon the wife of 
a Judgment debtor, without more, was insufiicient; 
and Lindley, J., at Chambers, May 10th, 1878, has 
held that personal service is necessary. 

If the debtor or officer disobeys or disregards the 
order, he is liable to attachment of person for con- 
tempt. However, before an attachment will be 
granted, the judgment creditor must show, by affi- 
davit, that the debtor had the means of complying 
with the order, or that conduct money to enable him 
to comply with it had been offered to him, or some 
reason why he cannot be examined at his own resi- 
dence. {Protector Endowment Co. v. WJiitham, 36 
L. T. 467.) 

With respect to the nature of the examination 
which the debtor- or officer must undergo, the Court 
of Appeal in the case of The Eepuhlic of Costa Rica 
v. Strousberg (L. E. 16 Ch. D. 8), reversing the 
decision of Malins, V.-C, held that he may not only 
be asked what debts are owing to him, but subjected 
to a rigorous cross-examination as to the state of his 
affairs. " The examination," said James, L. J., " is 
not only intended to be an examination, but to be a 
cross-examination, and that of the severest kind." 
It is obvious that if this were not so, a crafty debtor 
seeking to evade payment of his debts, might 
2(2) 
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easily be able to render tlie examination a fruitless 
one. 

The creditor, having either by means of this pre- 
liminary process or by some other means obtained 
adequate information with respect to the state of 
the affairs of the debtor, is in a position to judge 
whether any, and if so what, debts are due from third 
persons to the latter. 

Before, however, proceeding to consider in its 
different stages the procedure he must adopt, this 
will be the proper place to consider the decisions on 
the question — What is and what is not an attachable 
debt? 
^^*hlt Speaking generally, debts due from a third person 
attachable ^^ ^^® debtor, and in which the debtor is beneficially 
debt. interested, are attachable. Two tests have been pro- 
posed for deciding whether or not a debt is attach- 
able. 1. Can the debtor maintain an action for it 
against the third person ? 2. Would the debt vest 
in the debtor's trustee in bankruptcy if he became 
insolvent ? Though perhaps neither of these tests is 
absolutely conclusive on the point, yet it would be 
well always to keep them in mind in considering 
whether a debt is attachable or not. 

It is all-important to remember that to constitute 
an attachable debt the debt must be one in which the 
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debtor is beneficially interested. " The Judgment 
creditor," said Chitty, J., in In re General Horti- 
cultural Co., Ex parte Whitehouse (L. E. 32 Ch. D. 
at p. 516), "can only obtain what the judgment 
debtor could honestly give him." See, too, as illus- 
trating the same principle, Badeley v. Consolidated 
Bank, L. E. 38 Ch. D. 328, 0. A. ; Davis v. Freetley, 
L. E. 24 Q. B. D. 519, C. A. ; Roberts v. Jones, 
40 W. E. 573; Cole v. Eleij, (1894) 2 Q. B. 
180; Campion v. Falmer, (1896) 2 Ir. E. 445, 
O.A. 

It should also be remembered that the process is 
a disastrous one to have resorted to, if it turn out 
that there was no attachable debt; the judgment 
creditor having to pay all the costs of the useless 
garnishee proceedings, whilst an interveniag assign- 
ment by, or the bankruptcy of, his debtor has 
probably deprived him of the fruits of his victory, 
which he might have obtained by an appropriate 
process of execution. 

In the following cases it has been held that there Cases of 

attachable 

was an attachable debt : — debts. 

1. An equitable debt, since the passing of the 
Judicature Acts. {Wilson v. Bundas, W. N. 1875, 
p. 232; Sumners v. Morphew, 61 L. T. Journal, 
p. 140 ; In re Cowan's Estate, L. E. 14 Ch. D. 638 ; 
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ani per Brett, M. E., and Lindley, L. J., in Webb v. 
Sfenton, L. E. 11 Q. B. D. 526.) 

2. A debt due, but not yet payable {debitum in 
prcesenti, sohendum in futuro). {Sparks v. Younff; 
8 Irish 0. L. A. 251 ; Tapp v. Jones, L. E. 10 Q. B. 
591 ; 44 L. J. Q. B. 127 ; 33 L. T. 201 ; 23 W. R. 
694 ; JEx parte Joselyne, re Watt, L. E. 8 Ch. D. 
327, C. A. See, too, Webb v. Stenton, ubi supra.) 
In this case, supposing the debt due from the gar- 
nishee to be payable by instalments, one order for 
payment is sufficient ; there need not be a new order 
as the several instalments become payable. [Tapp 
V. Jones, ubi supra.) Of course, the garnishee cannot 
be made to pay the creditor sooner than he was 
bound to pay the debtor. A distinction, too, must 
be carefully noted between cases (lite Tapp v. Jones) 
■where the whole debt is due and it is only the pay- 
ment that is postponed, and cases where it is not till 
a future date that the monies will become either due 
or payable. Under the latter circumstances there is 
no attachable debt at all. ( Webb v. Stenton, ubi supra; 
Booth V. Traill, L. E. 12 Q. B. D. 8.) On the whole 
question of the attachment of debts, the judgment of 
Pigott, C. B., in Sparks v. Toung [ubi supra) is worth 
reading. 

3. A judgment debt recovered by a married woman, 
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the amount of wMeh became her separate estate. 
(Solthy V. Sodgson, L. E. 24 Q. B. D. p. 103, 0. A. 
Cf., too, Beasley v. Bonetj, (1891) 1 Q. B. 509.) 

4. Eent. {Mitchell v. Lee, L. E. 2 Q. B. 259 ; 
36 L. J. Q,. B. 154.) Inasmuch as imder the 
Apportionment Act, 1870 (33 & 34 Vict. o. 35), 
rent accrues due de die in diem not only as between 
tenant for life and remainderman, hut also as 
between landlord and tenant {Swansea Bank v. 
Thomas, L. E. 4 Ex. D. 94), it seems to follow 
that the rent so accrued due up to any particular 
day can be validly attached, and that it is unneces- 
sary to wait unto, the quarter day, or other day of 
payment. 

5. A debt due to one of three joint judgment 
debtors. {MUler v. Mynn, 28 L. J. Q. B. 324; 
1 Ell. & Ell. 1075 ; 7 W. E. 524.)* 

6. An undoubted debt, though one the amount 
of which is unascertained. {Daniel v. McCarthy/, 
7 Irish 0. L. E. 261.) 

7. A debt for which the garnishee has already 
given the judgment debtor a cheque, at the time of 

* In Chapman v. CoUis (6 L. T. N. S. 282) the Court of Queen's 
Bench expressed an opinion that a judgment creditor cannot 
attach a debt due from one to another of his joint judgment 
debtors. It is difficult to see why he should not ; but certainly 
the question wonld not seem to be of much practical importance. 
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the service of the order nisi upon him, if upon 
service of such order the gaxnishee stops payment 
of the cheque. {Cohen v. Sale, L. E. 3 Q,. B. D. 
373 ; 47 L. J. Q. B. 496 ; 39 L. T. 35 ; 26 W. E. 
680.) There is, however, no duty on the garnishee 
in such a case to stop payment of the cheque, and 
if he do not do so, there is no attachahle debt. 
(Ehoell V. Jackson, Cahah^ and Ellis, 362 ; and 
affirmed in C. A.) 

8. A debt due to the judgment debtor as executor ; 
and this, too, though a decree has been made in 
Chancery for the administration of the testator's 
estate after the attachment order. {Burton v. 
Roberts, 29 L. J. Ex. 484; 6 H. & N. 93; FowUr 
v. Rolerts, 2 Giff. 226 ; 8 W. E. 492.) The doubt 
expressed on this point in Chapman v. Collis (6 
L. T. N. S. 282) would seem to be not well foimded. 
See too, and of. In re Barnes, 36 L. J. Oh. 63. 

9. An annuity payable to a widow by the trustees 
of her husband's will. {Nash v. Pease, 47 L. J, 
Q. B. 766.) In this case the annuity was for the 
benefit of the widow and her son, and an inquiry 
was directed as to how much was necessary for the 
Son's maintenance, and the residue was ordered to 
be attached. As to this case, it must be re- 
marked that in so far as more was attached than 
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monies in the hands of the trustees, and payable 
by them to the "widow, the decision is wrong, haTuig 
regaxd to the recent case of Webb v. Stenton (L. E. 
11 Q,. B. D. 526). The case really seems to have 
been one for the appointment of a receiver. 

10. Money in the hands of the official manager of 
a company being wound up, and applicable for pay- 
ment of a sum due to the judgment debtor {Ex parte 
Turner, 30 L. J. Ch. 92; 2 De G. F. & J. 354). 

11. Money in the hands of a receiver in an ad- 
ministration action. This was held to be attachable 
by a judgment creditor of a cestui que trust in In re 
Cotcans (L. E. 14 Ch. D. 638 ; 49 L. J. Ch. 402) 
by V.-C. Hall. In so far as In re Cowans decided 
that the rents and other monies that might subse- 
quently come to the hands of the receiver were 
attachable it proceeded on a misapprehension of 
Tapp V. Jones (L. E. 10 Q. B. 591), and has been 
overruled by Webb v. Stenton (L. E. 11 Q,. B. D. 
518, C. A.). 

12. Proceeds of execution in the hands of the 
sherifE {O'Neill v. Cunningham, 6 Irish Eep. C. L. 
503). In this case the execution was against the 
judgment debtor, and the sherifi held surplus pro- 
ceeds in his hands. In Murray v. Simpson, 8 Irish 
C. L. E. App. XLY., the sheriff had levied at the 
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suit of the judgment debtor, and the proceeds were 
attached in his hands hefore he had paid them over 
to the judgment debtor. See, however, Williams v. 
Beeves (12 Ir. Oh. E. 173), which may perhaps be 
regarded as the only authority for the proposition 
that money in the sheriff's hands, being in custodm 
legis, cannot be dealt with without leave of the 
Court. The recent case of In re Greer, (1895) 2 
Ch. 217, expressly decides that the proceeds of exe- 
cution in the hands of the sherifi are attachable. 

13. Money paid into Court and standing to the 
credit of a party to a cause. {Adam v. Gillem, 9 Ir. 
E. 0. L. 140.) See, however, Jones v. JBrown (29 
L. T. p. 79) ; and it now seems that the proper 
process for reaching money in Court, or under the 
control of the Court, is by obtaining a charging 
order. {Brereton v. Edwards, L. E. 21 Q. B. D. 488, 
O.A.) 

14. Money payable by one railway company to 
another under a statutory agreement by which 
company A. worked a line and paid over to com- 
pany B. a fixed sum for interest on certain stock 
held by shareholders in company B. {Bouch v. 
Sevenoahs,, 8fc. Railway Company, L. E. 4 Ex. 133 ; 
48 L. J. Ex. 338.) 

15. Money of the judgment debtor's in the hands 
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of his banters. The law regarding the relation of 
banker and customer as one of debtor and creditor, 
it seems to follow that the money is attachable. 
(Cf . Seymour v. Corporation of Brecon, 29 L. J. Ex. 
243 ; and the remarks of the County Court Judge 
in Dolphin v. Layton, L. E. 4 C. P. D. 131. See, 
too, Rogers v. Whiteley, (1892) A. C. 118.) 

16. A pension given solely in respect of past 
services {Bent v. Bent, L. E. 1 P. & D. 366 ; 15 
W. E. 591 ; 15 L. T. 635) ; the case of a retired 
Indian officer ; Willeock v. Terrell (L. E. 4 Ex. D. 
323 ; 39 L. J. 84) ; the case of a Coimty Court 
Judge ; Sansom v. Sansom (L. E. 4 P. D. 69) ; the 
case of a servant in the Civil Service ; Booth v. Traill 
(L. E. 12 Q,. B. D. 8) ; the case of a retired police 
constable to whom a pension had been granted ixader 
11 & 12 Vict. c. 14 ; Murphy v. Green (26 L. E. 
Irish, 610), the case of a retired inspector of the 
Eoyal Irish Constabulary. The first three cases 
cited were cases of sequestration ; but their principle 
equally applies to garnishee proceedings. Whether 
or not pensions and allowances of a like character 
are liable to execution depends upon two inquiries — 
(1) are they mere gratuities, depending merely upon 
the bounty of third persons, and liable to be revoked 
at any moment, or are they sums which such third 
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persons are under an obligation to pay ? (2) even 
though there may be an obligation to pay them, is it 
or is it not a condition on which they are granted that 
they should not be subject to alienation ? (See on 
this subject the judgments in the case of Lucas v. 
Marris, L. E. 18 Q. B. D. p. 127.) 
Cases of In the following cases it has been decided that 

no attach- ° 

able debt, there was no attachable debt : — 

1. A verdict obtained by the judgment debtor, on 
which judgment has not yet been signed. 

Thus in Jones v. Thompson (27 L. J. N. S. Q,. B. 
234 ; E. B. & E. 63) the judgment creditor was not 
allowed to attach a verdict for £675 which the 
judgment debtor had obtained in an action for 
unliquidated damages. In answer to the argument 
that it was at least a debt "accruing" within the 
meaning of the Act, Wightman, J., said : " It appears 
to me that it is neither a debt owing, or accruing. 
The latter word can only be applied in my opinion 
to a debitum in prcesenti, solvendum in future. There 
must be a debt perfected to entitle a judgment 
creditor to the benefit of this clause " ; and per 
Crompton, J. : " There is a large class of cases, which 
come under this head {so. of a del. in pr., solv. 
in fut.), such as the case between the drawer and 
payee of a promissory note still running, in which I 
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have always held at Ghamters and, I understand, 
other judges also, that there is a debt. On the 
other hand I have always held that it is not suffi- 
cient that in all probability there will be a debt as 
in the cases of rent, or annuities not yet due. The 
mere fact that it is most probable there will be a 
debt, is not sufficient ; there must be an actual 
debt." 

In 8haw v. Shaio (18 L. T. Irish Q. B. 420) the 
Irish Court, following Jones y. Thompson, refused 
likewise to attach a verdict for unliquidated damages. 
In Dresser v. Jones (28 L. J. 0. P. 281 ; 6 C. B. 
N. S. 429) the same point arose, save that the 
verdict was for the whole amount sued for on a 
policy of marine insurance; the necessity of pro- 
ceeding to attach immediately after, and not he/ore 
judgment was obtained, was demonstrated by the 
priority granted to a judgment creditor, who had 
attached the debt, after judgment had been signed 
on the verdict. (Cf . In re Newman, ex parte Brooke, 
L. E. 3 Ch. Div. 494 ; Randall v. Idthgow, L. E. 
12 Q. B. D. 525.) 

2. A superannuation allowance payable imder a 
resolution of a board of the directors of a company 
to a retired clerk. {Innes v. East India Company, 25 
L. J. C. P. 154; 17 0. B. 351.) 
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In this case it was sougM to attach an instalment 
of the allowance. In refusing the application, 
Jervis, 0. J., said : " In order to make allowances 
of this sort binding upon the company they must he 
granted in the usual form, viz., hy deed. I think, 
moreover, that this allowance is only a gratuity and 
not a debt." (Of. Ex parte Sawker, In re Keely, 
L. E. 7 Ch. App. 214.) 

The pay of surgeon in Her Majesty's navy who 
is in active service. (Apthorpe v. Apthorpe, L. R. 12 
P. D, 192.) " For what purpose," said Cotton, L. J., 
" is pay given to an officer in Her Majesty's service ? 
To enable him to discharge his duties. It was de- 
cided in Flartt/ v. Odium (3 T. E. 681) that half- 
pay cannot be assigned. Now, if half-pay, which is 
granted to a man in order to keep him in a state to 
perform his duties if called upon to discharge them, 
cannot be assigned, then, d fortiori, pay which is 
given him to enable him to discharge his duties, in 
prcBsenti, cannot be assigned, and if it cannot be 
assigned, it cannot be attached." 

3. A pension of a retired officer in the Indian 
Army made incapable of assignment by Act of Par- 
liament. {Birch V. Birch, L. E. 8 P. D. 163.) " I 
am of opinion," said Sir J. Hannen, "that this 
Court ought not by its order indirectly to make a 
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pension assignable whieli the legislature has declared 
shall not be so." See to the same effect, Lucas v. 
Eariis (L. E. 18 Q. B. D. 127), a decision of the 
Court of Appeal. "The pensions," said Lindley, 
L. J., " being inalienable by statute, the Court ought 
not to restrain the defendants from receiving them, 
and thereby do indirectly what the statute prohibits 
it from doing directly." 

4. Debts honA fide assigned by the judgment 
debtor before judgment is obtained against him 
{Sirsch V. Coates, 25 L. J, C. P. 315 ; 18 C. B. 
757), and even after it, if before service of the order 
nisi upon the garnishee. ( Wise v. Birkenstohaw, 29 
li. J". Ex. 240.) Nor is it at all necessary that 
notice of the assignment should have been given 
to the garnishee. {Pickering v. Ilfmconibe Railway 
Company, L. E. 3 C. P. 235 ; 37 L. J. C. P. 118 ; 
RoUmon v. JSfesUtt, L. E. 3 0. P. 264; 37 L. J. C. P. 
124.) 

5. A legacy due to the debtor, in the hands of an 
executor, even though the executor has expressed 
his readiness to pay the money over to the judgment 
creditor. {M'Boivell v. SolUster, 25 L. T. Ex. 185.) 
"A legacy," said Parke, B., "cannot be attached 
nnless there has been an account stated such as to 
entitle the party to maintain an action." (Cf., too, 
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on the rights between an executor and a legatee, 
Ballard v. Marsden, L. E. 14 Oh. D. 374.) Here, 
too, the proper course would seem to he the appoint- 
ment of a receiver. 

6. Salary not payable, and only partly earned. 
{Eall V. Fritchett, L. E. 3 Q. B. D. 215 ; 47 L. J. 
a B. 15 ; 26 W. E. 95.) 

In this case it was unsuccessfully sought to attach 
the salary of a medical officer on the 15th of June, 
which was not payable till completion of the services 
for which it was given, on the 30th of June. 

7. The surplus of a bankrupt's estate, in the hands 
of the assignee or trustee. {Re Cfreensill, L. E. 8 
0. P. 24 ; 42 L. J. C. P. 55.) 

In this case it was unsuccessfully sought to attach 
in the hands of the official assignee of the Court of 
Bankruptcy, the surplus of the bankrupt's estate 
after payment of 20s. in the pound to all the creditors 
under the bankruptcy ; and the Irish cases of Bopes 
V. Simpson (8 Irish 0. L. E. 523), and GHlmore v. 
Simpson (8 Irish 0. L. E. App. xxxviii.), in which 
it was decided that dividends in bankruptcy due to 
the judgment debtor could not be attached by the 
judgment creditor, in. the hands of either the creditors 
6r the official assignee, was approved of. Ex parte 
Turner, 2 De G. F. & J. 354 ; 30 L. J. Oh. 92, was 
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distinguislied. See, too, Bmcson v. Malley, 15 W. E. 
791, the case of an official liquidator of a company. 

8. A dividend payable under the administration 
in bankruptcy of the estate of a person dying in- 
solvent. {Prout V. Ch-egory, L. E. 24 Q,. B. D. 
p. 281.) The Official Eeceiver was garnishee. " It 
is quite impossible," said Mathew, J., " to treat this 
as a debt, or to say that the Official Eeceiver is a 
debtor: he is responsible to the Court for the due 
performance of his duties, but he is not a debtor of 
the persons entitled to receive dividends from the 
estate." 

9. Arrears of a GTovemment annuity granted to 
the wife of the judgment debtor, dum sola. {Bingley 
V. RoUnson, 26 L. J. Ex. 55.) " This is not a debt 
to the Judgment debtor," said Martin, B. 

10. Income of trust funds in the hands of trustees, 
and payable to a married woman, if there be a 
restraint on anticipation in the document creating 
the trust. {Chapman v. Biggs, L. E. 11 Q,, B. D. 27.) 
In this case, the married woman had joined her 
husband in making a promissory note, and then 
suffered judgment by default ; and the Court seem 
to have really regarded the matter as an attempt to 
evade the restraint on anticipation. Mathew, J., 
also expressed an opinion that garnishee proceedings 

c. 3 
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were inapplicable in cases where the judgment was 
not one available against the debtor for all purposes. 
(See, too, Galmoye y. Cowan, 68 L. J. Ch. 769.) 

11. Money in the hands of the Eegistrar of the 
County Court and paid in by a judgment debtor of 
the judgment debtor. [Dolphin v. Layton, L. R. 4 
C. P. D. 133.) 

12. Money paid into Court in an action brought 
by the judgment debtor, but in which action judg- 
ment has not yet been obtained. {Jones v. Brown, 
29 L. T. N. S. 79.) As to this, see ante, p. 26. 

13. A mere notice to treat under the Lands Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 18). {Richard- 
son V. Elmit, L. E. 2 C. P. D. 9 ; 36 L. T. N. S. 58.) 
" It is impossible to say at present," said GbroTe, J., 
" what may be the result of the notice to treat. It 
may turn out that the party to whom the notice has 
been given has no interest whatever in the premises iij 
respect of which he can be entitled to compensation. 
It clearly is not a debt owing or accruiug within the 
meaning of the rule;" 

14. Purchase money of land, compulsorily taken 
by a railway company, and fixed by verdict of a jury 
and judgment of the sheriif under sects. 49 and 50 of 
the Lands Clauses Act. {Howell v. Metropolitan Dis- 
trict Mail. Co., L. E. 19 Ch. D. 515.) "The 
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plaintiff," said Chitty, J., " was not entitled to tlie 
money either at law or in equity, except on executing 
or tendering a conveyance to the company." 

15. Judgment for specific performance of the 
statutory contract to purchase lands, compulsorily 
taJken, the purchase money of which has been fixed 
by verdict of jury, and judgment of the sheriff. 
{Smvell V. Metropolitan. Rail. Co., ubi supra.) " To 
hold that the purchase money," said Chitty, J., 
"was bound by the garnishee orders would be in 
effect to deprive the purchasers of their right to with- 
hold payment of their purchase money until they get 
their conveyance." 

16. The monies to become due under a promissory 
note not yet due cannot be attached. (Fine v. Kinner, 
11 It. E. C. L. 40.) " This being a negotiable in- 
strument," said Lawson, J., " no order of ours can 
prevent its being indorsed over." The same observa- 
tion would apply to a bill of exchange with equal 
force. 

17. A bond of indemnity against costs given by 
a person to a judgment debtor to induce him to 
bring an action against the judgment creditor. [John- 
son V. Diamond, 24 L. J. Ex. 217 ; 11 Ex. 73.) 

In this case Diamond was the real plaintiff in an 
action which he had induced Courtis, the nominal 
3(2) 



36 ATTACHMENT OP DEBTS. 

plaintiff, to bring against Jolinson. Diamond by 
bond stipulated witb. Courtis tbat be (Diamond) 
■would pay Jobnson all costs wbicb eventually Cour- 
tis migbt in tbis action be liable to pay Jobnson. 
Courtis was non-suited, and Jobnson bad judgment 
to recover £199 : Is. lOd. against Courtis. Diamond, 
tbougb requested so to do by Courtis, did not pay 
Jobnson tbe £199 : Is. 10c?. Jobnson tben sougbt to 
attacb tbe money in Diamond's bands as a debt due 
from Diamond to Courtis ; but it was beld tbat tbere 
was no attacbable debt. 

" Tbis is a case," said Parke, B., " of a covenant 
to indemnify ; " and again, " In tbis case I tbink 
tbere is not any debt. It is perfectly clear tbat 
tbe Legislature never intended to attacb causes of 
action." 

18. A debt due to judgment debtors wbo, by Act 
of Parliament, were bound to pay aU bolders of tbeir 
bonds of wbom tbe judgment creditor was one, pari 
passu. {Kennett v. Westminster Improvement' Com- 
missioners, 25 L. J. Ex. 97.) 

In tbis case tbe Commissioners under tbeir statu- 
tory powers borrowed monies secured by bonds, by 
tbe terms of wbicb all tbe bondbolders were to be 
repaid pari passu. A bondbolder sued tbe Commis- 
sioners and obtained judgment by default. It was 
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held that he could not attach a debt due from a third 
party to the Commissioners, as that would give him 
a preference over the other bondholders in violation 
of the terms of the bond. Per Alderson, B., "An 
execution creditor cannot attach a debt, which it 
would be a breach of trust for the execution debtor 
to pay over to him." 

19. Money in the hands of a receiver appointed 
by the Court of Chancery, and by it directed to be 
paid to the judgment 'debtor. [De Winton v. Mayor 
of Brecon, 28 Beav. 200.) 

In this case before the Judicature Acts, a judgment 
creditor at common law attached and obtained pay- 
ment of monies from the receiver, which monies the 
Court of Chancery had directed him to pay over to 
the judgment debtor. The Court of Chancery ordered 
it to be refunded. 

In such a case the proper course now, it is sub- 
mitted, would be to apply for a receiver, and for the 
receiver when appointed to make an application in 
the Chancery Division for the payment over of the 
monies to him, in lieu of the judgment debtor. 

20. Money paid into Court by executors in an 
administration suit in which a decree for administra- 
tion had been made, though the order nisi for attach- 
ment was served on the executors before they paid 
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the money into Court. (Stevens v. Phelips, L. E., 
10 Oh. App. 417.) 

The ground of the decision was that the institution 
of the administration suit amounted to a taking pos- 
session by the Court of the whole of the personal 
estate. 

21. Income of trust funds not yet received by the 
trustees, and which, even if received, is not yet due 
or payable by them to the cestui que tncst. ( Webb v. 
Stento7i, L. E. 11 Q. B'. D.' 518.) "A trustee," 
said Fry, L. J., "is not in my opinion an equitable 
debtor to the cestui que trust until there is money in 
his hands, which he ought to pay to his cestui que 
trust, or until he has made himself personally liable 
to pay money to his cestui que trust by reason of 
some breach of trust, or default in the performance 
of his duties as trustee." ... "It appears to me 
that in arriving at this conclusion we are not laying 
down any rule which will produce a defect in the 
administration of justice. I think the power of the 
judgment creditor to obtain a receiver under the 
practice of the Chancery Division is adequate to 
meet all that may be reqtdred, and will prevent any 
denial of justice." 

22. A debt due from the garnishee to the judgment 
debtor jointly with another person. (Macdonald v. 
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Taoqmh Gold Mines Co., L. E. 13 Q. B. D. 535.) 
"The result," said Fry, L. J., "would be to enable 
a judgment creditor to attach a debt due to two 
persons in order to answer for the debt due to him 
from the judgment debtor alone, which would be 
altogether contrary to justice." 

23. Money in the hands of the police, found, at 
the time of their arrest, on persons subsequently con- 
victed. [Barlow v. Jervis, 1 Times Eep. 306.) 

24. " Cover " in the hands of outside brokers, de- 
posited by the judgment debtor in respect of dealings 
still open. [Hutt v. Shaic, 3 Times Eep. 354.) 

25. Money payable under a garnishee order abso- 
lute. [Cooper V. Latcson, 6 Times Eep. 34.) 

26. A sum in the hands of a trustee brought Into 
settlement by the judgment debtor by a voluntary 
post-nuptial settlement, alleged to be void as against 
the judgment creditor. {Yy&e v. Brown, L. E. 13 
Q. B. D. 199.) " Even supposing," said Williams, J., 
" that the plaintiff had taken the proper steps to set 
aside the settlement as void, and had succeeded ia 
doing so, even then Brown (the garnishee) could 
never have been placed in the position of having to 
pay over the money to Vyse (the judgment debtor), 
the settlement would still be valid and subsisting 
between the parties; and although in such a suit 
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Brown might he directed to pay over the whole or a 
sufficient part of the settled fund to the creditor, 
that could never be by reason of his beeomiag in- 
debted to the judgment debtor." 

27. By the Merchant Shipping Act, 1854 (17 & 18 
Yict. 0. 104, s. 233), it is enacted that "no wages 
due or accruing to any seaman or apprentice shall be 
subject to attachment or arrestment from the Court." 

28. By the Wages Attachment Abolition Act, 
1870 (33 & 34 Yict. c. 30), after reciting the incon- 
venience that had arisen from the attachment of 
wages, it was enacted that after the passing of the 
Act no order for the attachment of the wages of any 
servant, labourer or workman, should be made by 
the Judge of any Court of Record, or inferior Court. 

In Gordon v. Jennings (L. li. 9 Q. B. D. 45), it 
was held that a secretary of a tramways company in 
receipt of a salary of £200 a year payable quarterly 
was not a " servant " within the meaning of this Act. 
"Taking the collocation," said Grove, J., "of the 
word ' servant ' with ' workman ' and ' labourer,' it is 
obvious that the application of the Act is to persons 
of small means — to servants such as labourers and 
workmen, receiving small wages at short periods." 

In Booth V. Traill (L. E. 12 Q. B. D. 8), it was 
held that the superannuation allowance of a retired 
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police constable was not within the Act. Stephen, J., 
appeared to think that the Act was only intended to 
apply to the inferior Courts of Eecord, and not to 
the High Court. 

Lastly, be it observed, that though there be not 
in fact any attachable debt, yet, if the garnishee, by 
default of appearance, allow an order absolute for 
payment to be made against him, he will be estopped 
from afterwards setting up that there was no attach- 
able debt, as a ground for resisting payment to the 
judgment creditor. {^Randall v. Lithgoiv, L. E. 12 
Q. B. D. 525. Cf. the remarks of Lord Field in 
Vmall V. Be Pass, (1892) A. C. 90.) 
It may be useful here to refer to some decisions Cases on 

foreign 

as to the property liable to the process of foreign attaoh- 
attachment ia the Mayor's Court of London. By ^^"^'^ 
that process an ordinary creditor, if neither his 
debtor nor his debtor's property can be found within 
the City of London, can, if he finds residing within 
the Jurisdiction of the Court any debtor of his debtor, 
or any person holding property belonging to his 
debtor (before any action brought), attach the pro- 
perty or debt, and so compel the appearance of his 
debtor. In default of the debtor eren then appear- 
ing, he can proceed to obtain payment of the amount 
from the garnishee. 
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In the following cases it has heen held that the 
property was attachatle : — 

1. Money found by the garnishee belonging to 
the debtor; or money given to the garnishee to 
keep, by the debtor. {Tros \. Michell, Oro. Eliz. 
172.) 

2. Debts due to a corporation. ( v. Sam- 
burgh Company, 1 Mod. 212.) 

3. Part of a debt. {Anon., Godb. 195, No. 282.) 
Cf. Vinall v. Be Pass, ubi supra. 

In the following cases it was held that there was 
no attachable property : — 

1. Debts in which the debtor has ceased to have 
any beneficial interest. [Westoby v. Bay, 22 L. J. 
Q. B. 418.) 

2. Debts for which the debtor could not maintain 
an action. {Webster v. Webster, 31 Beav. 393.) 

3. Monies of the debtor in the hands of the 
garnishee, and on which the garnishee has a Hen, 
cannot be attached unless the lien is discharged. 
{Nathan v. Giles, 5 Taunton, 558.) 

4. Money which the garnishee has been ordered 
to pay by the Court. {Coppel v. Smith, Grant v. 
Harding, 4 Term Eep. 312.) 

5. Property of the intestate in the hands of the 
ordinary. Com. Dig. For. Attachm. 
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6. Property of a foreign ambassador or potentate 
in the hands of their debtors in this country. 
{Wadsicorth v. Queen of Spain, 17 Q. B. 171; 20 
L. J. Q. B. 488.) 

(Por foreign attachment generally, see Locke on 
" Foreign Attachment," and Brandon on " Foreign 
Attachment.") 

The creditor having ascertained by this prelimi- Procedure, 
nary process, or by some other means, that there is 
a debt due from a third party to the debtor, obtains 
as a first step in his attachment proceedings an ex (jamiBhee 
parte order nisi at Chambers from a Master (or 
District Registrar) attaching aU debts owing or 
accruing from the third party to the debtor. 

The order nisi will not be made attaching debts 
due from a firm described by its partnership name ; 
the names of the individuals composing the firm 
must be specified in the order. {Walker v. Roche, 
L. E. 6 a B. D. 631.) 

The latter part of this order usually consists in 
substance of a summons to the third party to appear 
at Chambers to show cause why he should not pay 
to the creditor the debt which he owes to the 
debtor, or so much thereof as may be sufficient to 
satisfy the debt. (See the form of a garnishee order 
nisi, post, in Appendix A, form 4, p. 78.) 
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This order is obtained upon an affidavit of the 
creditor or his solicitor showing (a) that a judgment 
or order has been obtained by the creditor against 
the debtor ; (/3) that such judgment or order is un- 
satisfied wholly or in part ; (7) that the third party 
is indebted to the debtor, and is within the juris- 
diction. (See the form of affidavit, post, in Ap- 
pendix A, form 5, p. 79.) It is not necessary that 
the amount due from the garnishee should be stated 
in the affidavit {Lucy v. Wood, W. N. 1884, p. 58). 
It is sufficient if the affidavit deposes to the deponent's 
information and belief {Vinall v. Be Pass (1892), 
A. C, p. 90, agreeing with Coren v. Barne, L. E. 22 
Q. B. D., p. 249.) 

Further, it is not necessary that the affidavit 
should describe what the particular debt was ( Vinall 
v. Be Pass, uhi supra). 

The power of maMng the order nisi is a discre- 
tionary power ; therefore although it can technically 
be appealed from, yet the Judge or Court would be 
very unlikely to interfere with the Master's discre- 
tion in granting it. (See Seymour v. Corporation of 
Brecon, 29 L. J. Ex. 243.) 

The order must be served personally on the 
garnishee. 
Service Hj however, it be impossible or very inconvenient 

thereof. 
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to serve it personally on him, notice of the order in 
such manner as the Court or Judge (and now there- 
fore the Master or District Registrar) may direct, 
may be given to the garnishee. Care should in this 
case be taken to give the notice, as it is directed to 
be given. 

The service of the order on the garnishee according Its effect 

in ** bind- 
to the express words of rule 2 " binds the debt in ing" deM. 

his hands ; " and the effect of these words has been 
much discussed in cases in which, pending the attach- 
ment proceedings, the debtor has become bankrupt. 

Under the old Bankruptcy Acts of 1849 and 1861, in oases 
it was held that, according to the wording of the debtor 



sections relating to secured creditors, although a bankrupt. 
judgment creditor who had served the order nisi 
upon a garnishee, was a creditor holding security 
for his debt, yet that such security did not avail him 
as against the assignees in bankruptcy of the Judg- 
ment debtor (mimes v. Tuiion, 24 L. J. C. P. 346 ;, 
5 EU. & Bl. 65 ; 25 L. T. 0. S. 177) ; and in Til- 
hury V. Brown (30 L. J. Q. B. 46), it was held that 
even an order absolute for payment by the garnishees 
to the judgment creditor, did not, unless payment 
had been made, better the- judgment creditor's posi- 
tion as against the assignees in bankruptcy of the 
judgment debtor. 
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The Bantruptoy Act of 1869, however, differed 
in its definition of, and the rights it conferred on, 
secured creditors, from the previous Acts of 1849 
and 1861. A secured creditor was defined by § 16, 
suh-sect. 5, of the Act of 1869 as "any creditor 
holding any mortgage, charge, or lien on the bank- 
rupt's estate, or any part thereof, as a security for 
a debt due to him," and § 12 of the Act recognized 
the right of such "creditor holding security" to 
realize his security. 

Accordingly in the case of Emanuel v. Bridger 
(L. E. 9 Q. B. 286; 43 L. J. Q. B. 96), it was held 
that, after an order absolute for payment had been 
made against the garnishee, and in Lowe v. Blake- 
more (L. E. 10 Q. B. 485 ; 44 L. J. Q. B. 155) that 
after an order nisi for attachment had been served, 
the judgment creditor's claim to the debt, in the 
event of the bankruptcy of the judgment debtor, 
overrode the claim of the trustee in bankruptcy of 
the judgment debtor; and these two cases were 
approved of and followed by the Court of Appeal. in 
Ex parte Joselyiie, In re Watt (L. E. 8 Ch. Div. 327 ; 
38 L. T. 661), where the order nisi was served before 
the bankruptcy of the judgment debtor.* 

* Sx parte Greenway (L. E. 16 Eq. 619) must be considered as 
overruled by Bx parte Joselyne. The latter ia a strong case, be- 
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On the other hand, in In re Stanhope Silkstone 
Colliery Company (L. E. 11 Ch. Div. 160), the Court 
of Appeal held that until the service of the garnishee 
order nisi, the judgment creditor was not in the posi- 
tion of a secured creditor, and that in the event of 
the bankruptcy of the judgment dehtor (or the pre- 
sentment of a petition to wind up a company) before 
service of that order, the judgment creditor's right 
was defeated. Lord Justice James says : " In this 
particular ease, the creditor is made his own sheriff, 
and he is allowed to make his own execution, just as 
a landlord puts in a distress himself for rent. There 
is no distinction in priaciple between them. The 
writ of execution against goods does not prevail 
unless it has been actually executed. So the order 
of attachment, or the writ of attachment — they are 
the same thing in my opinion — does not prevail 
until it has been executed by being served upon the 
debtor." 

Where, however, the judgment debtor was adjudi- 
cated bankrupt, and the act of bankruptcy on which 
the adjudication was based preceded in point of time 
the servicei of the order nisi, the title of the trustee 

cause, follo"wing the principle of Tapp v. Jones, the Court of Appeal 
held that the judgment creditor's right overrode that of the trustee 
in bankruptcy in respect of monies not payable by the garnishee 
to the judgment debtor at the time of the latter' s bankruptcy. 
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in bankruptcy had priority over that of the judgment 
creditor, even though the order absolute for payment 
was made before the adjudication. {Hx parte Fillers, 
In re Curious, L. R. 17 Ch. D. 653.) " So long as 
the thing remains in fieri," said James, L. J., " so 
long as the security is unrealized, we cannot put an 
attachment of a debt in any higher position than 
a seizure of goods by the sherifE without any sale." 
Bank- Such being the state of the law, the matter 

1883, ' was dealt with by the Bankruptcy Act, 1883 (46 & 

§ 45. 

47 Yict. c. 72), of which the 45th section is as 
follows : — 

(1) " Where a creditor has issued execution against 
the goods or lands of a debtor, or has attached any 
debt due to him, he shall not be entitled to retain 
the benefit of the execution or attachment against 
the trustee in bankruptcy of the debtor, unless he 
has completed the execution or attachment before 
the date of the receiving order, and before notice of 
the presentation of any bankruptcy petition by or 
against the debtor, or of the commission of any avail- 
able act of bankruptcy by the debtor." 

(2) For the purposes of this Act, an execution 
against goods is completed by seizure and sale ; an 
attachment of a debt is completed by receipt of the 
debt ; and an execution against land is completed by 
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seizure, or in the case of an equitable interest, by tlie 
appointment of a receiver. 

In Butler v. Wearing (L. E. 17 Q. B. D. 182), it 
was decided tliat "receipt of the debt," ia sub-sect. 2', 
meant actual receipt of the debt, and that where, 
upon a third party intervening and claiming the 
debt, the money had been paid iato Court by the 
garnishee, under an order, the judgment ereditoi* 
was not, upon such third party withdrawing her 
claim, entitled to the money in Court, as against the 
trustee m bankruptcy of the judgment debtor. This 
decision has been approved of and followed in the 
Court of Appeal, in the case of Re Treherne (39 "W. R. 
116; 60 L.J. a B. 50). 

' The garnishee order, though it binds the debt, 
does not operate as a transfer of the debt, or of any 
securities held for the same. 

Thus, where a judgment creditor of a second mort- 
gagee of leaseholds obtained a garnishee order against 
the mortgagor, and afterwards the first mortgagee 
sold the property under a power of sale, it was held 
that the judgment creditor had no claim against the 
surplus proceeds of sale. {Chatterton v. Watney, 
L. E. 16 Ch. D. 378 ; 17 Ch. D. 259.) " There is 
nothing in the terms of the general order," said 
Cotton, L. J., " to affect any security for the debt ; 

c. 4 
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it only takes away the right of the judgment debtor 
to receive the raoney, and gives the judgment creditor 
a right to receive it. It has not the effect of trans- 
ferring the security, nor does it give the person who 
obtained the garnishee order any right to the security, 
or any claim against the land comprised in it." 

Jessel, M. R., was also of opinion that to treat a 
garnishee order as affecting land before execution 
would conflict with the provisions of the Judgment 
Extension Act, 1864 (27 & 28 Vict. c. 112). So, 
too, a person who has obtained an order absolute for 
payment by a company as garnishee, is not a creditor 
of the company within § 82 of the Companies Act, 
1862, and as such entitled to present a winding-up 
petition. {In re Combined Weighing, 8fc. Co., L. E. 
43 Ch. D. 99, C. A.) 

It was decided in Richter v. Laxton (27 W. E. 214 ; 
39 L. T. 499) that the order overrides an attachment 
in the Mayor's Court, even if the latter be first in 
point of time. (See, too, Newman v. Rook, 4 C. B. N. S. 
434; Levy v. Lovell, L. E. 11 Ch. Div. 220.) 

The order served should be strictly regular ; and 
if before service of it, the garnishee horn fide pays 
over the debt to the judgment debtor or his repre- 
sentative, he is protected. {Cooper v. Brayne, 27 
L. J. Ex. 448.) 
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Wten the order is served on the garnishee, or Courses 
notice of it is given to him, his first consideration is, gamiahee. 
vrhether or not he disputes the debt ; if he does not, 
and it is really dne, and he has no set-ofE to it, his 
proper course is to forthwith pay the amount due 
from him to the judgment dehtor (or an amount 
sufficient to satisfy the judgment) into Court (rule 3), 
and if he does this, then, hy rule 7, such payment is 
a valid discharge to him as against the judgment 
dehtor to the amount paid, even though the proceed- 
ings wherehy the judgment creditor obtained his 
judgment be set aside, or the judgment itself set 
aside. 

An order absolute for payment over of the money 
to the judgment creditor is then, of course, made, 
and the garnishee, as he thus consents to the order 
absolute, is entitled to his costs, generally fixed at 
one guinea. 

A garnishee order absolute is not a final judgment 
against the garnishee within sub-sect. 1 (g) of sect. 4 
of the Bankruptcy Act, 1883; and the judgment 
creditor who has obtained the order cannot issue a 
bankruptcy notice against the garnishee in respect 
of it. {Ex parte CMnery, L. E. 12 Q. B. D. 3-12.) 

If, however, the garnishee dispute the debt alleged 
to be due from him to the judgment debtor, he must 
4(2) 
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appear as directed by the order nisi, for if he do 
not, the Judge (Master or District Registrar) may 
(by rule 3) order execution to issue against him, 
" and it may issue accordingly without any previous 
writ or process to levy the amount due from such 
garnishee, or so much thereof as may be sufficient to 
satisfy the judgment or order." 

If the garnishee appears, it is to dispute his 
liability on some ground or other. 

Rule 4 provides that any issue or question neces- 
sary for determining his liability, may be tried and 
determined in any manner in which any issue 
or question in an action may be tried and deter- 
mined. 

If the garnishee really has no defence, and cannot 

make out even aprimd facie case, the Master would 

probably exercise his discretion in not aUovdng the 

matter to be further tried {Newman v. Booh, 4 C. B. 

N. S. 434), and an order absolute for payment would 

Issue be made against the garnishee at once. (See order 

a there ie absolute in Appendix A, form 6, p. 79.) If, however, 

facie case, a prima facie case is made out, an issue or special 

case would probably be directed, but whatever the 

order at Chambers dealing with the matter inight 

be, it seems that the Court would be very reluctant 

to interfere with the discretionary power there exer- 



ATTACHMENT IN THE HIGH COURT. 53 

olsed. ( Wyse v. Birhenshaw, 29 L. J. Ex. 240 ; 
Setjmour y. Corporation of Brecon, 29 L. J. Ex. 243.) 
If the garnisliee claims a set-ofE against the debtor, Effect of 
the accounts as between the debtor and the garnishee oiaiming 
must be gone into : for the creditor only stands in against 
the shoes of the debtor : and only payment of the J. c. 
balance due on the account, when taken, can be 
enforced by the creditor. {Nathan v. Giles, 5 Taunt. 
558.) But the accounts would only be gone into 
up to the date of the service of the order nisi : the 
creditor would not be prejudiced by any alteration 
in the state of the accounts between the debtor and 
the garnishee, after that date. [Tapj) v. Jones, L. E. 
10 Q. B. 591.) It seems, too, that the garnishee 
cannot resist payment to the judgment creditor, of 
the debt he owes to the judgment debtor, on the 
ground that he has a counterclaim (as distinguished 
from a set-off or defence) against the judgment 
debtor, arising out of a separate transaction. {Stan- 
more Y. Campbell, (1892) 1 Q. B. 314, C. A.) 

On the other hand, the garnishee cannot set up 
against the creditor, who is proceeding against him, 
as representing the debtor, a set-off he (the gar- 
nishee) claims against the creditor himself {Sampson 
V. Seaton Baihcay Company, L. E. 10 Q,. B. 28). 

It may be that at the very time these attachment 
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proceedings are taken against the garnishee, the 
latter is being sued by the debtor for his debt. If 
this be so, in the absence of any collusion between 
debtor and garnishee, no proceedings -will be allowed 
to be taken against the latter. (JRichardson v. Greaves, 
10 W. E. 45.) 

If the Master at Chambers thinks the matter fit to 
be determined by an issue, and the creditor refuses 
to accept an issue, the attachment will be discharged, 
and the creditor will have to pay the costs of the 
abortive proceedings. ( Wintle v. WilUaffis, 27 L. J. 
Ex. 311 ; 3 H. & N. 288.) 

Issue. If the liability of the garnishee turns on a question 

of fact, an issue will ordinarily be directed : the 
question being whether at the time of the service of 
the order nisi on the garnishee, the latter was indebted 
to the debtor. (See form of garnishee issue, post, in 
Appendix A., form 8, p. 81.) 

With respect to the CTidence at the trial, it must 
be remembered that the creditor is the " alter ego " 
of the debtor. 

Special If the question is one of law, a special case will 

be ordered to be stated for the opinion of the Divi- 
sional Court. {Wilson v. Diindas, W. N. 1875, p. 
232.) 

The proceedings subsequent to the trial of the 



case, 
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issue, or special case, mil be the same as the pro- 
ceediogs subsequent to the trial of an ordinary- 
action, or the hearing of an ordiaary special case. 

(See post, in Appendix A, forms 7 and 9, directing 
respectively an issue, and a special case.) 

If the creditor and the garnishee at Chambers Smmnary 

detemuna- 
both consent, as they can, that the Master (ortio"' 

District Eegistrar) do decide the matter summarily, 

this summary determination will be final, and no 

appeal from it will He. {Eade v. Winser, 47 L, J. 

Q. B. 584.) 

It may happen that the garnishee disputes his Prooeed- 

T , .,. ings, when 

liability to the debtor, on the groimd that the debt third 

party's 

sought to be attached belongs to some third person, claim is 
or that some third person has a lien or charge upon 
it. If this be so, such third person will be ordered 
to appear and state the nature and particulars of his 
claim to such debt. (See form of order directing the 
appearance of such third -^eison, post, in AppendiK A., 
form 10, p. 82.) 

If such third party does not appear, when sum- 
moned, an order can be made barring his claim, and 
in default of the garnishee now paying the debt, 
execution can issue against him to levy the amount.* 

* The words of rule 6 would seem to allow of an issue beingf 
directed between the judgment creditor and the garnishee, even at 
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Even if the garnisliee do not suggest that the 
deht is due to a third party, yet if it he suggested 
on reasonable grounds that the dehtor is not himself 
entitled to the money, an order absolute ought not 
to be made; the proper course beiag to order the 
money to be paid into Court, to abide the event of 
an inquiry into the matter. [Roberts v. Death, L. E. 
8 Q. B. D. 319 ; and cf. Lovely v. White, 12 L. E. 
(Ir.) p. 381.) 

If such third party do appear, then the Master, 
after hearing him, may, if he has no prima facie 
claim, bar him, and order execution to issue against 
the garnishee in default of the latter paying the 
debt ; or if the third party does make out a prima 
facie ease, he may order any issue or question to be 
tried or determined according to the preceding 
Eiules of the Order, or he may make such other 
order as he thinks fit, upon such terms, in all eases, 
■with respect to the lien or charge (if any) of such 
third person, and as to costs as he shall think just 
■and reasonable. In fact, the proceedings after the 

this stage ; but if the garnishee had disputed Ms liability in the 
first instance, solely on the ground of this third person's claim, he 
■would not, it is submitted, be allowed afterwards to dispute his 
liability on other grounds. At all events, if he were allowed it 
•would probably be on the terms of his paying all costs up to that 
time. 
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introduotion of the third person are, as between the 
creditor and the third person, analogous to the pro- 
ceedings on the appearance of the garnishee himself. 
If such third person claimed the deht from the 
garnishee the form of issue between the judgment 
creditor and such third person would, it is submitted, 
be " Whether at the time of the service of the order 
nisi upon the garnishee, the garnishee was indebted 
to the debtor or to the third person in respect of the 
said debt." 

If such third person claimed a Ken on the debt, 
the form of issue would be " Whether at the time of 
the service of the order nisi, the third person had a 
lien on the said debt, due from the garnishee to the 
debtor." 

With respect to a Uen or charge on the debt due mght of 

from the garnishee, cases have arisen where the debt Ms Uen, as 
1 • IT T' Pit-} against the 

bemg a. judgment debt, the solicitor of the debtor j.o. 

claimed a Ken on the judgment his client had 

recovered, for his costs in the action. 

The attachment overrides the soKcitor's right to 
a Hen on the judgment, for his general biU of costs. 
{Sough V. Edwards, 26 L. J. Ex. 64.) 

But if the- solicitor's claim is in respect of the 
costs of the particular action in which the judgment 
has been recovered, it overrides the creditor's right 
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to attach tlie debt {Sympson v. Frothero, 26 L. J. 
Ch. 672 ; 5 W. E. Ch. 814) ; and if the creditor, 
after the notice of the solicitor's lien, yet receives 
payment from the garnishee, he will be made to 
refund to the solicitor. {Eisdell v. Coningham, 28 
L. J. Ex. 213.) 
23&24 By 23 & 24 Vict. c. 127, § 28, it is enacted that, 

127, §28. "In every case in which an attorney or solicitor 
shall be employed to prosecute or defend any suit, 
matter, or proceeding in any Court of justice, it 
shall be lawful for the Court or Judge before whom 
any such suit, matter or proceeding has been heard, 
or shall be depending, to declare such attorney or 
solicitor entitled to a charge upon the property 
recovered or preserved, and upon such declaration 
being made, such attorney or solicitor shall have a 
charge upon and against and a right to payment out 
of the property, of whatsoever nature, tenure or 
kind the same may be, which shall have been 
recovered or preserved through the instrumentality 
of any such attorney or solicitor for the taxed costs, 
charges and expenses of or in reference to such 
suit, matter or proceeding, and it shall be lawful for 
such Court or Judge to make such order or orders 
for taxation of and for raising and payment of such 
costs, charges and expenses, out of the said property 
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as to such. Court or Judge shall appear just and 
proper : and all conveyances and acts done to defeat, 
or "which shall operate to defeat such charge or 
right, shall, unless made to a bond fide purchaser for 
value vdthout notice, be absolutely void and of no 
effect as against such charge or right : provided 
always that no such order shall be made by any such 
Court or Judge in any case in which the right to 
recover payment by such costs, charges, and expenses 
is barred by any statute of limitations." 

After the passing of this Act, it was held in the 
case of " The Jeff Davis " (L. E. 2 A. & E. 1), that 
a proctor's Hen on a judgment for his costs overrode 
a judgment creditor's attachment. 

The same poiat was decided in the case of " The 
Leader " (L. E. 2 A. & E. 314) with the addition, 
that as the garnishee had, knowimj of the proctor's 
claim, yet paid over the monies to the judgment 
creditor, he was compelled to pay the amount agaia 
to the proctor. 

The case of " The Leader " is an authority for 
the proposition that it is the duty of the garnishee 
to make known the fact to the Court, if he is 
aware of any claim to the debt, or claim to a lien 
thereon.* 

* The cases of Msdell v. Cmingham and The Leader show that, 
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In Birchall v. Pugin (44 L. J. 0. P. 278 ; L. R. 
10 C. P. 397), a judgment creditor obtained an 
order nisi attaching a debt, pending the hearing of 
a summons for a charging order taten out by the 
solicitor of the judgment debtor under 23 and 24 Vict. 
c. 127. By the exertions of the solicitor, the judg- 
ment debtor had recovered the money from the 
garnishee. It was held that the solicitor was entitled 
to priority over the judgment creditor. 

In Shippey v. Gre>j (49 L. J. Q. B. D. 524) the 
judgment creditor obtained the garnishee order oiisi 
and served it upon his judgment debtor, before the 
solicitors of the judgment debtor (by whose instru- 
mentality he had recovered £400) had heard of the 
judgment creditor's claim. It was nevertheless 
held that the solicitors were entitled to a charge on 
the money recovered by the judgment debtor, such 
charge having priority over the creditor's rights 
under the garnishee order nisi. (See, too, Samer 
T. Giles, L. R. 11 Ch. D. 942 ; Faithfull v. Ewen, 
L. E. 7 Ch. D. 495, C. A.) 



after notice of the solicitor's lien, it is neither safe for the garnishee 
to pay over the debt, nor for the judgment creditor to receive it. 
But, it is submitted that, if the garnishee paid over, or the judg- 
ment creditor received, the money without notice of the lien, the 
payment would, as to the person so paying or receiving without 
notice, be protected. 
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In- Balloic v. Garrold (L. E. 13 Q. B. D. 543; 
14 Q. B. D. 543, 0. A.), where the facts were very 
similar to those in Shippei/ v. Greij {ubt supra), but 
where the solicitor did not act with very great 
promptitude to enforce his charge or lien, it was 
nevertheless held that he had priority to a creditor, 
who had ohtained a 'garnishee order nisi. " As a 
general rule," said PoUock, B., "it is clearly laid 
down by the cases that all persons of business when 
dealing with a fund obtained by litigation must be 
assumed to be aware that the fund is to be considered 
as subject to the deduction of the costs to be paid to 
the solicitor who has conducted the litigation which 
is successful. I should say for myself that it is 
always right to make the order in favour of such 
solicitor unless he has been guilty of some mala fides, 
or has stood by while the fund was being dealt with 
so as unfairly to prejudice the position of others." 

Lastly, in Cole v. Eley, (1894) 2 Q. B. 180, it was 
held that the words in § 28 of 23 & 24 Vict. c. 127, 
" lonafide purchaser for value without notice," meant 
" without notice of the facts which would give the 
solicitor the right to his lien or charge," and not 
" without notice of the existence of a charging 
order." 

If the garnishee pays the debt under any of the Payment 
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Tinder Orders made duiing the attacliment proceedings, or 

order dis- , . , 

charges if payment is enforced from mm by execution 

ganushee, 

against him, then, by rule 7, he is discharged from 

his debt, ichatever happens. 

Thus in Wood v. Dunn (L. R. 2 Q. B. 73) and 
TtirnbuU v. Bolertson (47 L. J. 0. P. 296), where 
the garnishee paid the debt under pressure of an 
execution against him, it was held that the payment 
was a valid discharge to him : although if he had had 
time to consider the matter, to look about him, and 
see who was really entitled to receive the debt, 
it would have been his duty to take such steps be- 
fore paying over the money. " We think," said 
Channell, B., in the former ease, "that if the 
garnishees had notice of the deed in bankruptcy it 
was under such circumstances that they were unable 
to get the order set aside before they were com- 
pelled to pay under the immediate threat of an 
execution, and to save its being actually levied." 
(See, too, In re Smith, 20 Q. B. D. 321, C. A.) 

On the other hand, if instead of paying under the 
order of a Judge or Master, the garnishee chooses 
to make private arrangements with the judgment 
creditor as to the payment of the debt, he is not 
protected imder rule 8. "I own," said Bramwell, 
B., ia Turner v. Jones (1 H. & N. 878 ; 26 L. J. Ex. 
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262), "the inclination of my own opinion is that the 
garnishee is not protected, unless he gets a Judge's 
order directing payment as there mentioned. It 
seems to me manifest that he cannot have a right to 
agree with the execution creditor to suhstitute a 
different liability to that which he has entered into 
with the execution debtor." (See also Lockicood v. 
Nash, 18 C. B. 536.) 

In Kent Y. TomJiinson (L. E. 2 0. P. 502), after 
an order had been made for execution against the 
garnishee, he executed a deed of composition under 
the Bankruptcy Act, 1861) : it was held that this 
was a bar to the execution. 

In Culverhouse v. Wickens (L. E. 3 0. P. 295) it 
was held that a payment into Court of money by a 
garnishee under a Judge's order was a valid pay- 
ment within rule 8, and discharged the garnishee; 
and that the subsequent execution by the judgment 
debtor of a composition deed under the Bankruptcy 
Act, 1861, did not prevent the judgment creditor 
beiag entitled to the money so paid in. 

With respect to the costs of attachment proceed- Costs. 
ings, little need be said. By rule 9 they are in the 
discretion of the Court or Judge (Master or District 
Eegistrar). 

As has been said, if the garnishee does not dispute 



64 ATTACHMENT OF DEBTS. 

the debt, and consents to an order absolute for pay- 
ment, lie mil get his costs, usually fixed at one guinea. 
If the garnishee disputes his liability, and any issue 
or other proceeding is directed, the costs wotdd as a 
rule abide the event ; and this is so, if nothing is 
said about costs in the order directing the issue. 
{Johnson v. Diamond, 11 Ex. 431.) (See, too, per 
Jessel, M. E., in Simmons v. Storer, L. E. 14 Ch. D. 
154.) 

If the judgment creditor refuses to accept an issue 
when it is offered him, and the proceedings thus 
prove abortive, he will have to pay aU the costs of 
the proceedings. (Wintle v. Williams, 3 H. & N. 
288 ; 27 L. J. Ex. 311.) 
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OHAPTEE II. 

Attachment op Debts in the County Courts. 

The process of attachment of debts in the County 
Courts is now entirely regulated by Order XXV., 
r. 52, and Order XXVIa. of the County Court Eules 
of 1889. 

Order XXV., r. 52, is in the following terms : — 
When a Judgment or order is for the recovery or Examina- 
payment of money, the party entitled to enforce it dettor, 

may apply to the Judge or registrar for an order judgment, 

&c, for 

that the debtor liable under such judgment or order, recovery 

of money. 

or, m the case of a corporation, that any officer thereof 

be orally examined as to whether any and what debts 
are owing to the debtor, and whether the debtor has 
any and what other property or means of satisfying 
the judgment or order before the Judge or registrar 
as the Judge or registrar shall appoint ; and the 
Judge or registrar may make an order for the atten- 
dance and examination of such debtor, or of any 
0. 5 
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other person, and for the production of any books or 
documents. 

Order XXVIa. is in the following terms : — 
Proceed- ^ Any person who has obtained a Judgment or 
gandshee. Order for the recovery or payment of money may, 
either before or after any oral examination of the 
debtor liable under such judgment or order, upon 
lodging with the registrar of the Court in which the 
judgment or order was given or made, an affidavit 
by himself or his solicitor stating that judgment has 
been recovered or the order made, and that it is stOl 
tmsatisfied, and to what amount, and that any other 
person (hereiuafter called the garnishee) is indebted 
to such debtor and is, in respect of such debt, within 
the jurisdiction of the Court, and could be sued 
therein with or without leave under section 74 of the 
Act, enter a plaint to obtain payment to him of the 
amount of the debt due to the said debtor from the 
garnishee, or so much thereof as may be sufficient to 
satisfy the said judgment or order, and thereupon a 
summons m the form in the Appendix calling upon 
the garnishee to show cause why he should not pay 
to the person who has obtained such judgment or 
order the debt due from him to such debtor, or so 
much thereof as maybe sufficient to satisfy the judg- 
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ment or order, shall be issued by the registrar to the 
high bailiff for service. 

2. Where the garnishee is not, in respect of such When 

J 1, .,1 . 1 .... garnishee 

debt, ■Within the jxirisdiction of the Court in which not within 

, , jurisdio- 

the judgment or order was obtained, the person who tion. 
has obtained such judgment or order, upon lodging 
with the registrar of the Court in the district of which 
the garnishee resides or carries on business, a certiE- 
cate of the judgment or order and also an affidavit 
similar to that prescribed by the last preceding rule, 
may enter a plaiut against the garnishee in such last- 
mentioned Court, and thereupon a summons shall be 
issued and all proceedings shall be had and taken 
thereon as if the judgment or order had been obtained 
in such Court. 

3. The summons shall be personally served on the Service of 

garnishee 

garnishee, and when so served it shall bind in the summons. 
hands of the garnishee aU debts due, owing or accruing 
from biTTi to the debtor liable under the judgment or 
order. 

4. Where the garnishee is a firm or is a company Service on 

a firm or 

or other corporation, the summons need not be served company. 
personally, but it may be served as provided by 
Order YII. with respect to the service of an ordinary 
summons. 

5. Where the garnishee shall pay into Court five No costs 

5(2) 
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where clear days before tlie retixm day the amount due from 

garnishee 

pays. him to the debtor liable under the judgment or order, 

an amount equal to the judgment or order, he shall 

not be liable for any costs incurred by the person "who 

obtained the judgment order. 

Notice of 6. The registrar shall forthwith give notice of the 

payment 

to be given, payment into Court to the person who has obtamed 
the judgment or order, and if such person elects to 
accept the money so paid into Court by the garnishee 
and shall send to the registrar and to the garnishee 
by prepaid post or leave with the registrar a written 
notice stating such acceptance within forty-eight 
hours after receipt of the notice of payment iato 
Court, all further proceedings against the garnishee 
shall abate, and the registrar shall pay the money so 
paid into Court to the person who obtained the judg- 
ment or order in discharge or part discharge of the 
debt due to such person and of the costs of issuing 
the garnishee summons. 
Order on 7. If the garnishee does not, before the return 
day. day of the summons, pay iato Court the amount due 

from him to the debtor liable under the judgment or 
order, or an amount equal to the judgment or order, 
and does not on the return day dispute the debt due 
or claimed to be due from him to such debtor, or if 
he does not appear on the return day, either in person 
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or by some person duly authorised on his behalf, then 
the Judge may give judgment for the plaintiff and 
may order execution to issue to levy the amount due 
from the garnishee or so much thereof as may be 
sufficient to satisfy the judgment or order. 

8. Upon the return day, should the amount paid Oj^er 

■' ' ^ when pay- 

mto Court under rule 5 of this Order be not accepted, ment mto 

^ ' Court dis- 

the Judge shall determine as to the liability of the P'lted. 
garnishee to pay any further sum on account of the 
debt claimed to be due from him to the debtor, and 
as to the party by whom the costs of the proceeding 
by plaint shall be paid, and make such order as may 
be in accordance with such determination. 

9. If the garnishee appears on the return day and LiabiUty 

_ disputed, 

disputes his liability, the Judge may, instead of 

giving judgment, order that any issue or question 

necessary for determining his liability be tried or 

determined in any manner in which any issue or 

question in an action may be tried or determined. 

10. Where the Court in which the garnishee is Certificate 

of Court 
sued is not the Court in which the iudgment or order in which 

•" ° garnishee 

upon which he is garnished was given or made, the sued, 
registrar of such first-mentioned Court shall send 
forthwith a certificate of the order of his Court to the 
Court in which such judgment or order was given or 
made, and shall also send notice from time to time of 
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any payment made on, tefore or after the return 
day. 
"^^ere n. "WTienever in proceedings to obtain an attach- 

dettia ^ • i 1.1. l 

stated to ment of debts it is suffgested by tbe garnishee that 

belong to °° i . •■ 

a third the debt sought to be attached belongs to some third 
person, or ° _ 

there is person, Or that any third person has a lien or charge 
thereon, ^jq^ ^j.^ ^^^q Judge may order such third person to 
appear and state the nature and particulars of his 
claim upon such debt. After hearing the allegations 
of such third person and of any other person whom 
the Judge by the same or any subsequent order may 
order to appear, or in case of such third person not 
appearing when ordered, the Judge may decide in 
favour of the person who obtained the judgment or 
order, or may order any issue or question to be tried 
or determined between the third person and the person 
who obtained the judgment or order, and may bar the 
claim of such third person or make such other order 
as such Judge shall think fit, upon such terms in all 
cases with respect to the lien or charge (if any) of 
Buch third person, and to costs, as the Judge shall 
think just and reasonable. 
Discharge 12. Payment made by, or execution levied upon, 
nisEee. the garnishee tmder any such proceeding as aforesaid 
shall be a valid discharge to him as against the debtor 
liable under a judgment or order to the amount 
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paid or levied, although such prooeeding may be set 
aside or the judgment or order reversed. 

13. The costs of any application for an attachment Costs. 
of debts, and of any proceedings arising from or 
incidental to such application, shall be in the discre- 
tion of the Judge. 

14. In proceedings to obtain an attachment of Judge may 

J 1 1 -i .... refuse to 

debts the Judge may in his discretion refuse to interfere. 

interfere where from the smallness of the amount to 

be recovered or of the debt sought to be attached or 

otherwise, the remedy sought would be worthless or 

vexatious. 

The cases decided in the Superior Courts as to who ^^s"" ™ 

^ County 

may attach debts, what is and what is not an attach- Court 

" same as in 

able debt, &c. &c., are equally applicable to County g'P^"'^ 
Courts. (See Chapter I., passim.) 

The law with respect to the attachment of debts in Procedure 
the County Courts being thus identical with the law Courts. 
in the Superior Courts, it is only necessary to refer 
here to the procedure in the County Courts relating 
to the matter. 

As to the prelimiaary examination of the debtor 
as to debts due to him under Order XXV., r. 52, 
see ante, pp. 16 — 20. 

The various steps to be taken are very clearly and 
specifically stated in Order XXYIa. The proceed- 
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ings are commenoed by plaint based upon an affidavit, 
and followed by a summons issued by the registrar 
to the high bailifE for personal service upon the 
garnishee. The service of this summons, it wiU be 
noted, " binds all debts due, owing, or accruiug from 
the garnishee to the debtor ; " it has, in fact, the 
same efficacy as service of the order nisi in the High 
Court. (See ante, pp. 45 — 50.) 

If the garnishee does not dispute his liability, 
rules 5 and 6 prescribe the course that ought to be 
adopted. 

If, however, the garnishee does dispute his liability, 
then nde 9 prescribes the course to be adopted on the 
return day. If an issue be directed, it will be tried, 
like any ordinary •County Court action, instituted by 
plaint and summons, and all incidental proceedings 
that can be taken in an ordinary action can be taken, 
introduo- If the garnishee suggests that any third party is 
third entitled to the debt, or claims a Hen or charge 
thereon, then such third party must be summoned 
to appear in the usual way to maintain his claim, 
and the proceedings would be analogous to those 
between the judgment creditor and the garnishee. 
Judge may On the hearing the Judge may (under rule 14) in 
interfere, his discretion refuse to interfere where, from the 
smaUness of the amount to be recovered or the debt 
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sougjit to be attached, or otherwise, the remedy 
sought would be worthless or vexatious. 

The proceedings on the trial are the same as those Judgment, 
on the trial of an ordinary action, and after going 
into the merits judgment will be given either for or 
against the garnishee. (See form of judgment, post, 
in Appendix B, form 3.) 

From this judgment there is a right of appeal to 
the High Court imder s. 120 of the County Courts 
Act, 1888. 

If the unsuccessful party do not pay the amount Execution. 
found due from him by the judgment, execution can 
issue against him for the same. (See form of execu- 
tion, post, in Appendix B, form 4.) 

The costs are in the discretion of the Judge, and Costs, 
will, as a rule, follow the event. 

As has been already said, if, upon service of the 
summons upon him, the garnishee pays the debt into 
Court, he wUl not have to pay any of the costs of 
the creditor. 
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APPENDIX A. 



POEMS m ATTACHMENT PEOOEEDINaS IN THE 
HIGH COUET. 

Poem 1. 

Sotmons to Judgment Dbbtoe to be Examined as to 
Debts owing to him. 

In the High. Cotirt of Justice, 

Di-yision. 18 . No. . 

Between .... Judgment Creditor, 
and 

Judgment Debtor. 
Let all parties concerned attend the Master in Chambers at 
the Central Office, Eoyal Courts of Justice, Strand, London, 
on day, the day of , 18 , at o'clock in the 
noon, on the hearing of an application on the part of the above- 
named judgment creditor that the above-named judgment 
debtor should attend and be orally examined as to whether 
any and what debts are owing to him, and whether the debtor 
Las any and what other property or means of satisfying the 
judgment debt, before the Master in Chambers [or the District 
Eegistrar, &c., as the case may le], at such time and place as 
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he may appoint, and that the said judgment debtor should 
produce any books or documents in his possession or power 
relating to the same. 

Dated the day of , 18 . 

This summ.ons was taken out by of , solicitor for 
, the above-named judgment creditor. 

To , the above-named judgment debtor. 



Form 2. 

Order poe Examination of JuDGMiiNT Debtor. 

In the High Court of Justice, 

Division. 18 . No. . 

, Master in Chambers. 

Between Judgment Creditor, 

and 

Judgment Debtor. 

Upon hearing , and upon reading the affidavit of , 
filed the day of , 18 , and 

It is ordered that the above-named judgm.ent debtor attend 
and be oraUy examined as to whether any and what debts are 
owing to him, and whether the debtor has any and what other 
property or means of satisfying the judgment debt, before the 
Master in Chambers, at such time and place as he may 
appoint, and that the said judgment debtor produce any 
books or documents in his possession or power relating to the 
same, before the said Master at the time of the examination, 
and that the costs of this application be 
Dated the day of , 18 , 
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rOEM 3. 



Ajitdayit of Jtjdgment Ckeditoe m Suppobt of Obker 

FOE ExAMUfATION OF JtrDGMENT DeBTOE. 

In the High. Ooiirt of Justice, 

Division. 18 . No. . 

Between Judgment Creditor, 

and 

Judgment Debtor. 

I, of , the ahove-named judgment creditor [or solicitor 
for the aboTe-nam.ed judgment creditor], make oath and say 
as follows : — 

1. By a judgment of the Court given in this action, and 
dated the day of , 18 (a verified copy of which judg- 
ment is annexed hereto), it was adjudged that I [or the above- 
named judgment creditor] should recover against the above- 
named judgment debtor the sum of £ and costs to be 
taxed, and the said costs were by a Master's certificate dated 
the day of , 18 , allowed at £ 

2. The said still remains unsatisfied to the extent of 
and interest amounting to £ 

3. The said is within the jurisdiction of the Court, and 
resides at 

4. I am lor the judgment creditor is] desirous that the said 
should be orally examined, by such person as the Court 

shall appoint, as to whether any and what debts are owing to 
bim by any party or parties, and whether he has any and what 
other property or means of satisfying the said debt, and that 
upon such examination he should produce his books [or as 
may he]. 

Sworn at , the day of , 18 . 

Before me 

This affidavit is filed on behalf of the above-named judg- 
ment creditor. 
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Fokm4. 

Gaeniskee Oedee (ATTAOHiifa Debt). 

In the High Court oi Justice, 

Division. 18 . No. . 

, Master in Chambers. 

Between Judgment Creditor, 

and 

Judgment Debtor. 

G-arnishee. 

Upon hearing , and upon reading the affidavit of , 
filed the day of , 18 , and 

It is ordered that all debts owing and accruing due from the 
above-named garnishee to the above-named judgment debtor 
be attached to answer a judgment recovered against the said 
judgment debtor by the above-named judgment creditor, in 
the High Court of Justice on the day of ,18 , for the 
sum. of £ , on which judgment the said sum of £ re- 
maias due and impaid. 

Ajid it is further ordered that the said garnishee attend the 
Master in Chambers, Central Office, Eoyal Courts of Justice, 
Strand, London, on day, the day of , 18 , at 
o'clock in the noon, on an application by the said judg- 
ment creditor that the said garnishee pay the debt due from 
him to the said judgment debtor, or so much thereof as may 
be sufficient to satisfy the judgment. 
Dated the day of , 18 . 
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FOKM 5. 

AinDAviT OF Jtjdgment Cbeditoe in support op Oedee 

Nisi. 

[Heading as in Form 3.] 

I> ) of , the aboye-named judgment creditor [or 

solicitor for the ahove-named judgment creditor] make oath 

and say as follows : — 

1. By a judgment of the Court giyen in this action, and 
dated the ■ day of , 18 , it was adjudged that I [or the 
above-named judgment creditor] should recover against the 
above-named judgment debtor the sum of £ and costs 
to be taxed ; and the said costs were by a Master's certificate 
dated the day of , 18 , allowed at £ 

2. The said still remains unsatisfied to the extent of 

, and interest amounting to £ 

3. * , is indebted [or I am informed and verily believe 
that is indebted] to the judgment debtor , in the sum 
of £ , or thereabouts, t 

4. The said is within the jurisdiction of this Court. 
Sworn at , the day of , 18 . 

Before me, 

This affidavit is filed on behalf of , the above-named 
judgment creditor. 

FosM 6. 

Gaemishee Oedee (Absolute foe Pavmeht). 

[Heading as in Form 4.] 

Upon hearing , and upon reading the affidavit of , 

filed the day of , 18 , and the order made herein by 

, dated the day of 18 , whereby it was ordered 

that all debts owing or accruing due from the above-named 

garnishee to the above-named judgment debtor should be 

attached, to answer a judgment recovered against the said 

* Name, address, and description of garnishee, 
t It is not necessary to state the amount of the debt {Zuci/ v. 
Wood, W. N. 1884, p. 58). 



80 ATTACHMENT OP DEBTS. 

judgment debtor by tlie above-named judgment creditor, in 
the High Court of Justice, on the day of ,18 , for 

the sum of £ , on which judgment the said sum of £ 
remained due and unpaid. 

It is ordered, that the said garnishee do forthwith pay the 
said judgment creditor the debt due from him to the said 
judgment debtor [or so much thereof as may be sufficient to 
satisfy the judgment debt], and that in default thereof execu- 
tion may issue for the same, and that the costs of this order 
be taxed and added to the judgment obtained by the said 
judgment creditor against the said judgment debtor. 



FoBM 7. 

Oeder dibbcting Issue between Jtidgment Oreditok 

and q-abnishee. 

[Heading as in Form 4.] 

Upon hearing , and upon reading the affidavit of , 
filed on the day of ,18 , and the order nisi herein 
dated the day of , 18 . 

It is ordered that the above-named , the judgment 
creditor, and the above-named , the garnishee, do proceed 
to the trial of an issue wherein the judgment creditor shall be 
the plaintiff and the garnishee the defendant, and the question 
to be tried therein shall be whether the garnishee was, at the 
time of the service of the order nisi hereia upon him, viz., on 
the day of ,18 , indebted to the above-named judg- 
ment debtor in any and What amount. 

And it is further ordered that this issue be prepared and 
delivered by the plaintiff therein within from this date, and 
be returned by the defendant therein within days and be 
tried at 

And it is further ordered that the question of costs and all 
further questions be reserved until after the trial of the said 
issue. 
Dated the day of , 18 . 
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PORM 8. 

Gaenishee Isstje. 
In the High Court of Justice, 

Division. 18 . No. . 

Between Plaintifi, 

and 

Defendant. 

Q-amishee issue 
Delivered the day of 18 , by , solicitor for the 
above-named plaintiff, pursuant to a garnishee order of 
[Master Smith] dated the 

The plaintiS, A.B., affirms, and the defendant, JE. F. , denies 
that the defendant E. F. -was indebted to C. D., of [name, 
address, and description of the judgment debiorl, in the sum of 
£ , or some other sum, at the time of the service on the 
defendant, E. F. of the order nisi, dated the day of , 
18 . 

And it has been ordered by Master Smith that the said 
question shall be tried by a jury, and that the said matter 
should be tried at 

Therefore let a jury come, &c. 



FoEM 9. 
OeDEE mEECTING SPECIAl OasE BETWEEN JtTDaMENT 

Ceeditoe ajto Gaenishee. 
\TJ.na<ling as in No. 4.] 

Upon hearing , and upon reading the affidavit of , 
filed on the day of , 18 , and 

It is ordered that the question as to liability of the garnishee 
herein be tried by means of a special case to be agreed upon 
between the above-named judgment creditor and the gar- 
nishee, such special case to be prepared by the judgment 
creditor and submitted to the garnishee within days, and 
returned approved by the garnishee within days, and 

that any question that may arise as to the form of such case 

c. 6 
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be submitted to and determined by tie Master sitting at 
Chambers. 

And it is furtber ordered tbat tbe question of costs and all 
furtber questions be reserved until after tbe bearing of tbe 
said special case. 

Dated tbe day of , 18 . 



FOBM 10. 
ObDEE CAILING ON ThiBD PERSON- TO APPBAK. 

In tbe Higb Court of Justice, 

Division. 18 . No. . 

Between Judgment Creditor, 

and 

Judgment Debtor, 

and 

G-arnisbee, 

and 
Claimant. 

Upon bearing , and upon reading tbe affidavit of , 

filed on tbe day of , 18 , and 

It is ordered tbat tbe furtber bearing of tbe parties to tbe 
order nisi berein, dated tbe day of , 18 , wberein it 
ordered tbat all debts due and owing and accruing due from 
tbe above-named garnisbee to tbe judgment debtor sball be 
attacbed to answer a judgment recovered against tbe judg- 
ment debtor by tbe judgment creditor, sbaU stand adjourned 
until 

And let M. ilf., tbe party claiming to be entitled to tbe said 
debt, and tbe judgment creditor and tbe garnisbee, attend 
,tbe Master in Chambers on tbe day of ,18 , to state 
tbe nature and particulars of tbeir respective claims to suclt 
debt, and maintain, or relinquish the same, and abide such 
order as may be made herein. 

Dated tbe day of , 18 . 
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POEMS OF ATTACHMENT PEOOEEDINGS IN THE 
COUNTY COUET. 

EOEM 1. 

No. of Plaint. 

In tte County Court of , holden at 

Between A. B Plaintiff, 

and 

CD Defendant. 

I, ^. 5., of in the county of [or I, 0. D., of, &c., Affidavit 

solicitor tol, the above-named plaintiff, make oath and say : 1°^ l^^'^e 

-" i- ; •'to snmmon 

1. That I [or A. B.'] on the day of last recovered gamiBhee. 

Judgment [or obtained an Order] in the County Court of 
holden at in this action or matter against the above- 
named defendant for the sum of £ debt and costs [or for 
payment of the sum of £ , and £ for costs]. 

2. That the said judgment is still wholly unsatisfied [or is 
still imsatisfled as to the sum of £ ] [or 2. That the whole 
[or £ part] of the sum payable under the said order is 
still unsatisfied]. 

3. That M. N., oi in the county of is indebted to 
the defendant in the sum of £ 

4. That the said M. N. resides or carries on business within 
the district of this honorable Court, [or that the cause of 
action between the said defendant and the said M. N. arose 
wholly or in part within the district of this honorable Court, 
or that the said M. N. dwelt, or carried on business within 
the district of this honorable Court, within 6 calendar months 
of this, the day of , 19 ]. 

Sworn 

6(2) 
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FOEM 2. 
STrHMONS TO G-AENISHEE. 

Between A. B. [address and description] . Plaintiff, 
and 
C. B. [address and description] . Defendant, 

and 
M. N. [address and description] . Gamistee. • 

Whereas tlie plaintiff, at a Court iolden at on tie 
day of , 19 , obtained a judgment [or an order] against 
C B. of [name, address and description] for [or for payment 
of] the sum of £ for and costs, wMch judgment [or 
order] remaias unsatisfied : And whereas the plaintiff hav- 
ing filed an affidavit stating that you are indebted to the 
said C. B., you are hereby summoned to appear at a Court 
to be holden at on the day of , 19 , at the hour 
of in the noon, to show cause why an order should 
not be made upon you for the payment of the amount of the 
said judgment [or payable under the said order], or so much 
thereof as shall equal the amount of the debts due and 
owing and accruing from you, the said C. B. 

And take notice that from and after the service of the 
summons upon you all such debts are attached to answer the 
said judgment [or order], and that if you shall pay the said 
debts to the said G. B., or otherwise dispose of them, you 
will be liable to be committed for contempt. 

And further take notice, that if you shall pay to the 
registrar of the Court the amount of such debts, or so much 
thereof as will satisfy the debt under the judgment or order, 
five clear days before the day upon which you are required 
to appear, you will incur no costs. 

E«gistrar of the Court. 

To the Garnishee. 
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FOBM 3. 
JlTDGMENT AGAINST GaeNISHEE. 

Whereas the plaintiff, at a Court holden at on the 
day of 19 , obtaiaed a judgment [or an order] against 
C. D. of for [or for payment of] the sum of £ for 
and for costs, and which judgment [or order] remains 
now unsatisfied : And whereas the plaintiff having filed an 
aflB.da7it stating that the said M. N. was indebted to the said 
C. D., the said M. N. was summoned to show cause why he 
should not be ordered to pay the amount of the said judg- 
ment [or payable imder the said order], or so much thereof 
as should equal the amount of the debts due and owing and 
accruing from biTn to the said C. D., and the said M. N. 
having failed to appear before the Court this day [or appeared 
before the Court this day, and having failed to show cause 
why he should not be ordered to pay such debts, or having 
shown sufficient cause why he should not be ordered to pay 
such debts.] 

It is ordered that the plaintiff do recover against the said 
M. N. the sum of £ [here insert the amount of the debt 
under the judgment or order, or so much thereof as the deits 
amount to when the same are less than the debt under the judg- 
ment or order], and £ for costs, amounting together to the 
sum of £ [or that the plaintiff do pay the sum of £ 
for the costs of the said M. N.]. 

It is ordered that the said M. N. [or plaintiff] do pay the 
same to the registrar of the Court on the day of , 
19 [or, where judgment for plaintiff and the judge so orders, 
by instalments of for every days; the first instalment 
to be paid on the day of 19 ]. 
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Poem 4. » 

EXEOTITION AGAIlfST GAENISHEE. 

Whereas on the day of , 18 , it was ordered that 

E. F. should pay into court the sum of £ , being the [of so 
much of the] amount of debts found due from him to G. B. of 
{here insert address and description], a judgment debtor of 
A. -B.] [or as is sufBoient to satisfy the judgment of the said 
A. -B.], and whereas default has been made in payment of the 
said order; these are therefore to require and order you forth- 
with to make and levy by distress and sale of the goods and 
chattels of the defendant, wheresoever they may be found 
within the district of this Court (except the wearing apparel 
and bedding of him or his family, and the tools and imple- 
ments of his trade, if any, to the value of five pounds), the 
sum stated at the foot of this warrant, being the amount due 
to the plaintiff under the said order, including the costs of 
this execution ; and also to seize and take any money or 
bank notes (whether of the Bank of England or of any other 
bank), and any cheques, bills of exchange, promissory notes, 
bonds, specialties, or securities for money, of the defendant, 
which may there be foimd, or such part or so much thereof 
as may be sufficient to satisfy this execution and the costs of 
making and executing the same, and to pay what you shall 
have so levied to the Eegistrar of this Court, and make return 
of what you have done under this warrant, immediately upon 
the execution thereof. 

Given under the seal of this Court this day of , 18 . 
By the Court, 

Eegistrar of the Coiu-t. 

To the High Bailiff of the Court, 
and others the BaiHfis thereof. 
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Amoimt forwliicli judgment was obtained 

Paid into Court 

Eemaining due .... 

Poundage for issuing this warrant . 

Total amount to be levied . . 



Notice. — The goods and chattels are not to be sold, until 
after the end of five days next following the day on 
which they were seized, unless they be of a perishable 
nature, or at the request of the defendant. 
Application was made to the Eegistrar for this warrant 19 & 20 
at minutes past the hour of in the noon of the Vict. c. 
day of , 18 . 
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RECEIYERS 

BY WAY OF EQUITABLE EXECUTION. 



KECEIYERS 

BY WAY OF EQUITiVBLE EXECUTION. 



INTRODUCTORY. 



In order to enatle it to properly perform its duty 
in its inquiries into transactions of a complicated 
character, with which it was so much occupied, the 
Court of Chancery frequently found it necessary to 
appoint a receiver of the property, which formed the 
subject matter of dispute, with a view generally to 
its safe custody and preservation imtil (and this was 
often a very distant period) the rights of the parties 
had been finally determined. 

Thus, in the matter of disputes between mort- 
gagors ■ and mortgagees, trustees and cestui que 
trustent, partners, and disputes as to the rights of 
infants, and the diSerent persons interested ia the 
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property of a company, the Court of Chancery, in 
order to enable it to do its own work properly, often 
appointed a receiver. 

In addition, however, to such eases as those 
ahove mentioned (aU of them cases in which the 
appointment would generally be required pendente 
lite, and before a complete ascertainment of rights), 
the Court of Chancery was wont, in aid of the 
Common Law Courts, and as part of its auxiliary 
jurisdiction, to appoint a receiver for the purpose of 
assisting a judgment creditor at Common Law to 
obtain the fruits of his victory, in cases in which he 
could not, by the process of the Common Law, 
obtain such fruits. 

The principle on which a Court of Equity inter- 
vened in such cases may be gathered from the 
following observations of Lord Eedesdale : — * 

" Courts of Equity will also lend their aid to 
enforce the judgments of Courts of ordinary juris- 
diction; and therefore a bill may be brought to 
obtain the execution or the benefit of an elegit, or a 
fieri facias, when defeated by a prior title, either 
fraudulent or not extending to the whole interest of 
the debtor in the property upon which the judgment 

* Mitford on Pleadings, pp. U8-9 (5tli edit.). 



INTRODUCTORY. 93 

is proposed to be executed. In some cases wliere 
Couxts of Equity formerly lent their aid, the legis- 
lature has by express statute provided for the relief 
of creditors in the Courts of Common Law ; and 
consequently rendered the exertion of this jurisdic- 
tion in such cases unnecessary. In any case to 
procure relief, the creditor must show by his bill 
that he has proceeded at law to the extent necessary 
to give hiTn a complete title. Thus, in the cases 
alluded to, of an elegit and fieri facias, he must show 
that he has sued out the writs, the execution of 
which is avoided, or the defendant may demur, but 
it is not necessary for the plaintiff to procure returns 
to those writs." 

As to the exercise of this jurisdiction, where the 
prior title was alleged to be fraudulent, see Lewkner 
V. Freeman (Pr. in Ch. 105), Siggin v. York Build- 
ings Company (2 Atk. 107), Btileman v. AsMoivn (2 
Atk. 477, 608), Smith v. Rurst (1 Coll. 705; 10 
Hare, 30). 

As to its exercise in the case of the judgment 
debtor's interest being an equitable interest in land, 
see Rhodes v. Mostyn (17 Jur. 1007), Wells v. Kilpin 
(L. E. 18 Bq. 298), and the form of the decree of 
Sir G-. Jessel, M. E., therein. 

As to its exercise, where the judgment debtor's 
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interest was an equitable interest in personalty, see 
BaM V. Wastall (1 P. WiU. 447). 

As to the necessity of previously suing out an 
elegit or fieri fadias, see Angell v. Draper (1 Ver. 
398) ; Shirley v. Watts (3 Atk. 200) ; Neete v. Duhe 
of Marlborough (3 Myl. & 0. 407). 

The following ohservations of Sir Q-. Jessel, M. R., 
in Salt Y. Cooper (L. R. 16 Oh. D. 644), further 
illustrate the principle on which equitable execution 
was granted : — 

" There were various modes of attaching the lands 
or goods of the defendant known to the law, and 
within the jurisdiction of the Courts, which juris- 
diction was amalgamated by the Judicature Act, and 
made exercisable by any single Court. One of the 
modes was by writ of fieri facias : another mode was 
by writ of elegit : a third mode was by the appoint- 
ment of a receiver by the Court of Equity, when the 
other modes proved ineffectual by reason of the 
imperfection of the statutes which authorized the 
sheriff to deal with the property of the debtor. This 
mode of proceeding by the appointment of a receiver 
was called equitable execution. It was a mere mode 
of doing that which the plaintiff asks the Court in 
every action to do, namely, to realize the debtor's 
property so as to produce the sum demanded. Prior 
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to the Judicature Act, the Courts of Equity, hefore 
granting equitahle execution, required to be satisfied 
of two things : first, that the plaintiffi ia the action 
had tried all he could to obtain satisfaction at law ; 
and then that the debtor was possessed of that par- 
ticular equitable interest which could not be attached 
at law. As a rule, your right to recover a money 
demand could only be fuUy recognized ia a Court of 
law. Most money demands were only cognizable 
there; and therefore, as a rule, when you had a 
mere money demand, you were compelled to bring 
an action ia a Court of Common Law to recover it ; 
and then, when you had got your judgment, you 
were compelled to bring a new action — then called a 
suit in Equity — ^by bill to enforce the judgment." 

The foundation of the appKoation was that there 
was property available under legal execution, but for 
the fact that the debtor's interest in the property 
was an equitable and not a legal interest. "The 
only cases of this kind," says Liadley, L. J., ia 
Molmes v. MiUage ((1893) 1 Q. B. at p. 555), "in 
which Courts of Equity ever interfered were cases ia 
which the judgment debtor had an equitable interest 
in property which could have been reached at law, 
if he had had the legal interest in it instead of an 
equitable interest only. . . . Nor did the Court 
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ever presume to enlarge a judgment creditor's rigMs ; 
nor, under colour of assisting him to enforce those 
rights, did the Court of Chancery reach by its 
process a kind of property which was not liaHe to 
execution." See, too, the judgments in In re Shep- 
herd (43 Ch. D. p. 131). 

The object of the bill in Equity, therefore, was to 
ienable the judgment creditor at Common Law to 
obtain satisfaction of his judgment debtor, out of 
property in which that judgment debtor was bene- 
ficially interested, but which property, owing to the 
narrow operation of the Common Law writs of execu- 
tion, and the general refusal of the Common Law 
Courts to recognize equitable as distinct from legal 
interests, could not be got at, at law, for that 
purpose. This satisfaction was obtained by a sale 
of the debtor's beneficial interest in the property, if 
it were realty, or by the application of its income 
(such as rents of realty, or dividends of personalty), 
and handing over the same to the judgment creditor; 
and on the hearing of the suit an order or decree to 
this effect would be made. But the invariable prac- 
tice was for the plaintiff by an interlocutory appKca- 
tion, before the hearing, and soon after the bill was 
filed, to ask the Court for a receiver of the property 
out of which he sought to obtain satisfaction: the 
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object of the application being to enable tbe Court 
tbrougb tbe instrumentality of the receiver to pro- 
tect the judgment creditor's rights, at the eaiUest 
possible moment* 

Such, in rough outline, was the nature of equit- 
able execution at the time of the passing of the 
Judicature Act. 



* See the judgment of Jessel, M. E., in Anglo-Italian Bank Y. 
Davies (L. E. 9 Ch. D. 275), passim. 
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CHAPTER I. 

Section I. 

Cases in which a Receiver hy way of Equitalle 
Execution will he Appointed. 

judicatnre The Judicature Act of 1873 (36 & 37 Vict. c. 66), 

Act, 1873, . \ _ '' 

®-25, \)Y the 8th sut-section of section 25, provides as 
snb-B. 8. "^ ^ 

follows : — 

"A mandamus or an injunction may be granted, 

or a receiver appointed, by an interlocutory order of 

the Court in all cases in which it shall appear to the 

Court to be just or convenient that such order should 

be made ; and any such order may be made either 

unconditionally or upon such terms and conditions 

as the Court shall think just," &c., &c. 

Buies of Eule 15fl! of Order L. of the Eules of the Supreme 

s. c. 

1883, Court of 1883, provides as follows : — 

Order 50, ' ^ 

inleiSa. "In every case in which an application is made 
for the appointment of a receiver by way of equit- 
able execution, the Court or a Judge in determining 
whether it is just or convenient that such appoint- 
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ment should be made shall have regard to the 
aanotmt of the debt claimed by the applicant, to the 
amount which may probably be obtained by the 
receiver, and to the probable costs of his appoint- 
ment, and may, if they or he shaU so think fit, 
direct any inquiries on these or other matters before 
making the appointment." 

The words of sub-section 8 are, it will be observed, larger 

. . -_ _ . powers to 

very wide. " They give," said Brett, L. J ., in Smith appoint 

receivers 

V. Cotcell (L. E. 6 Q. B. D. p. 78), "to aU the ttantefore 
Divisions a larger power than the Court of Chancery cature 
possessed before." 

Still, however wide the powers of the Court may RiJes now 

regulating 

be under this sub-section, those powers, so far as tiie ques- 

' ^ ' tion of the 

" equitable execution " is concerned, are limited by appoint- 
this rule, viz. : " That in. no case can a receiver be 
appointed, unless the subject-matter of the appoint- 
ment be property which eoidd have been reached by 
ordinary execution had the debtor's interest therein 
been legal, and not equitable." (See per Lindley, 
L. J., in Solmes v. Millac/e, (1893) 1 Q. B. 551.) 
In that case, the subject-matter over which it was 
sought to appoint a receiver consisted of the future 
earnings of the Paris correspondent of a London daily 
paper, who was in receipt of a salary of £8 : 8s. per 
week. In disohargiag the order, Lindley, L. J., 
7(2) 
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said : " The Common Law writs did not extend to 
future income ; the garnishee process did not reach 
it ; nor was the statutory process of charging orders 
applicable to wages or other remuneration for per- 
sonal services." 

"A receiver," says Fry, L. J., iu In re Shepherd 
(43 Ch. D. at p. 138), " was appointed by the Court 
of Chancery in aid of a judgment at law when the 
plaintiff showed that he had sued out the proper 
writ of execution, and was met by certain difficulties 
arising from the nature of the property which pre- 
vented his obtaiaing possession at law, and in these 
circumstances only did the Court of Chancery inter- 
fere in aid of a legal judgment for a legal debt." 

So, too, in Cadogan v. Lyric Theatre ( (1894) 3 Oh. 
338), where the defendant company was lessee of a 
theatre, had mortgaged the lease, and was using the 
theatre by producing plays, the Court of Appeal, 
varying the order of Kekewich, J., excluded the 
receiver's right to receive the rents and profits of 
the defendant company, and confined his functions 
to a receipt of the rents and profits of the lands of 
the defendant company. " Under the order of 
Kekewich, J.," says Davey, L. J., " the receiver 
would have power to take the earnings of the 
theatre, and the learned Judge intended that the 
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\ 



receiver should sit in the pay-box and taie the 
money paid by the persons who entered the theatre'. 
I do not think that a receiver appointed at the 
instance of a judgment creditor is entitled to cany 
on the busiaess of the debtor or to take the profits 
derived from it, though he may be entitled to pre- 
vent the debtor or any one else from carrying on 
business on the debtor's premises." 

If there be property of the judgment debtor avail- 
able under ordinary execution, prima facie a receiver , 
will not be appointed over property of the judgment 
debtor not so available ; for there is no occasion to 
resort to the extraordinary remedy if the ordinary 
one will lead to the obtaining of full satisfaction. 
Accordingly, the affidavit in support of the applica- 
tion must contain an allegation either that the 
defendant has no property that can be taken in 
execution under any process of legal execution, or a 
statement specifying such property and showing the 
reasons why it would be highly inconvenient or. 
fruitless to have to resoi-t to legal execution. 

If, however, it be shown that the attempt to render, 
property available under legal execution would prob- 
ably be fruitless, a receiver of the property not so 
available will be appointed. " The defendant's in- 
terest," said Harrison, J. (in 0^ Donovan v. Goggin, 
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L. E. (Ir.) 30, p. 579), " in a small moimtaia farm 
held at £1 : 5s. per annum must be a very small one. 
The plaintiff would be put to considerable expense 
if he took proceedings ; and I doubt that he would 
eventually realise anything if he took such proceed- 
ings. The question is one of fact ia every case. 
Has the plaintiff a remedy — a fruitful remedy — at 
Common Law ? In this case I do not think that 
any fruitful remedy has been shown to exist." 

Again, if the property over which it is sought to 
appoint a receiver can be reached by ordinary execu- 
tion, a receiver will not, in the absence of special 
circumstances, be appointed. Thus, if the property 
can be reached by the writ of fieri facias, or the writ 
of elegit, or by garnishee proceedings, or by charging 
order, a special case must be made out to justify an 
application to reach this same property by the ap- 
pointment of a receiver. 

Thus, in Manchester 8f Liverpool District Bank v. 
Parkinson (22 Q. B. D. 173), the subject-matter over 
which it was sought to appoint the receiver con- 
sisted of (1) household furniture and chattels ; 
(2) debts due to the judgment debtor ; and (3) the 
" business" of an engineer, machinist, coppersmith 
and brassfounder. The Court of Appeal, affirm- 
ing the Divisional Court, held that no receiver 
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shoTild be appointed. As to (3), it was obviously 
not a subject-matter available for execution at all. 
(See Cadogan v. Lyric Theatre, (1894) 3 Ch. 338.) 
As to (1) and (2) Lopes, L. J., says : " Tbe plaintiffs 
might have had a Avrit of fi. fa. for the seizure and 
sale of the chattels, and they might have attached 
the debts. There was nothing to prevent their 
obtaining the fruits of their judgment by ordinary 
legal process." 

So, too, ia Sams v. Beauchamp ( (1894) 1 Q. B. 
801), where the subject-matter sought to be reached 
by the appointment consisted of (1) monies payable 
imder a poKcy of fire insurance, the amount of which 
was unascertained ; (2) book debts ; and (3) monies 
in a bank to the credit of the judgment debtors, the 
Court of Appeal, reversing the Divisional Court, dis- 
charged the receivership order. Here it wiU be noted 
that (1) was not a subject-matter of execution at all, 
whilst (2) and (3) could be properly reached by 
garnishee proceedings. 

Stm, that there hs, jurisdiction under sub-section 8 to 
appoint a receiver, even though the debtor's interest 
in the property is a legal interest (and therefore a 
suit in Equity before the Judicature Acts would have 
been open to demurrer), is clear from the following 
cases, where the appointment was made. 
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In Ee Pope (L. E. 17 Q. B. D. 743) the debtor's 
interest in land was legal, and therefore availahle 
under a writ of elegit ; yet, as there were prior eqtiit- 
ahle incumbrances, all the difficulties of working out 
the rights of a judgment creditor in such a case under 
an elegit presented themselves. 

In Coney v. Bennett (L. E. 29 Ch. D. 993), the 
debtor being out of the jurisdiction, a writ of attach- 
ment could not be served upon him, and the issue of 
a writ oi fieri facias against his interest in a syndicate 
would have been an expensive business. 

In Re Whiteley (56 L. T. 846), the ordinary 
process applicable to enforce an order for payment of 
money into Court (viz., a writ of sequestration) was 
inconvenient, owing to claims made upon the pro- 
perty (household furniture) by holders of bills of 
sale. ' 

Lastly, it must be noted that although all the 
conditions exist which were requisite to give the old 
Court of Chancery jurisdiction, the High Court may 
refuse to aid the judgment creditor, on the ground 
that neither justice nor convenience point to the 
exercise of their present jurisdiction ; and rule 15a 
of Order LYIII. seems to include such' cases in its 
purview. This rule itself is apparently based upon 
a decision of Eield, J., at Chambers, ia the case of. 
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L V. K. (W. N. 1884, p. 63) : « These applications 
for receivers," said his lordship, " or, m. other words, 
for equitahle eseoution, in actions of small amount, 
are becoming very frequent, and it is desirable to 
state the grounds upon which I think that they 
ought to be, or not to be, entertained. The order 
for a receiver may be made the subject of consider- 
able trouble and oppression to third persons, and 
ought to be granted only in cases where the amovmt 
of the judgment debt warrants the expense (as for- 
merly in the analogous practice with regard to 
garnishee orders under section 28 of the Common Law 
Procedure Act, now repealed) ; and also only where 
there is fair reason to suppose that there is something 
for the receiver to receive." (See, too, post, at pp. 127, 
128, the regulations where the judgment debt is 
under £100, and under £50.) 

To proceed to the cases in which a receiver by way Cases in 

which 

of equitable execution has been appointed since the equitable 

exeoutiou 

Judicature Acts : — ^^ ^^^ 

granted 

1. Where the debtor's interest was an equity of since Jndi- 
redemption in fee simple. [Anglo-Italian Bank v. •^-ct^- 
Bavies, L. E. 9 Oh. D. 275 ; Smith v. Coicell, L. R. 
6 Q.. B. D. 75.) The debtor's interest is available 
under the process, whether it be an estate in fee 
simple, for life, for years, or a wasting property ; and 
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whether or not it be an interest in possessioiij 
remainder, reversion, or expectancy. (See Anglo- 
ItaKan Bank v. Davies, uhi supra passim.) 

2. Where the debtor's interest was leasehold pro- 
perty subject to a legal mortgage. (Ux parte Evans, 
In re Watkins, L. E. 13 Ch. D. 252; Smith v. 
Cowell, L. E. 6 Q. B. D. 75 ; Salt v. Cooper, L. E. 
16 Ch. D. 544.) 

3. Where the debtor's interest was a legal free- 
hold interest, subject to a prior equitable charge. {In 
re Pope, L. E. 17 Q. B. D. 743.) « It appeared to 
the judgment creditor," said Lindley, L. J., "that 
it would be better to obtain an order for. a receiver 
than to issue an elegit, and considering how exces- 
sively difficult it is to work out the rights of a judg- 
ment creditor imder an elegit, when there are prior 
equitable incumbrances, it appears to be a case of all 
others for the appointment of a receiver." 

4. Where the debtor's interest was an equitable 
reversionary interest in personalty vested in trustees 
under a will. (Tyrrell v. Fainton, (1894) 1 Q. B. 
202.) " The debtor's interest," said Lindley, L. J., 
" is an equitable reversionary interest in a sum of 
money — the proceeds of the sale of the land — and such 
an interest cannot be got at by means of an elegit, 
or in any other way than by the appointment of a 
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receiver." . . . "In Fiiggle v. Bland (L. E. 11 Q. 
B. D. 711), such an order was made, and I can see 
no reason why we should not foUow it." See, too, 
Re Jones, W. N. (1895), p. 123. 

5. Where the debtor's interest was a legacy under 
a wm. {In re 2I'Nunu, 31 L. E. Jr. 391.) See too 
MacnicoU v. Parnell (35 W. E. 773), where the legacy 
was not payable until the death of a tenant for life, 
and its amount exceeding the amount of the judgment 
debt and costs, the receiver was only authorized to 
receive so much of the legacy, when it became pay- 
able, as would satisfy the debt, interest and costs. 
A legacy, it will be noted, is not an attachable debt 
in the hands of executors, unless there has been the 
equivalent of an " account stated " with reference to 
it. (See ante, p. 31.) 

6. Where the debtor's interest was the income, or 
the share of the income, of funds vested in trustees 
under a wiU. {Webb v. Stenton, L. E. 11 Q. B. D. 
at p. 531 ; Oliver v. Lowther, 28 W. E. 381 ; Bryant 
V. Bull, L. E. 10 Ch. D. 153.) 

7. Where the debtor's interest was his share of an 
intestate's personal estate, as one of the next of kin, 
no administration having been taken out. {Mullane 
V. Ahem, 28 L. E. Ir. 105.) 

8. Where the debtor was the sole person interested 
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in a sum of £300 deposited in a bank, but the 
deposit receipt was in the joint names of the debtor 
and another. [0' Donovan v. Ooggin, 30 L. E.. Ir. 
579.) It will be noted that the receipt being in 
joint names rendered garnishee proceedings inapplic- 
able. (See Macdonald v. Tacquah Odd Mines, ante, . 
at p. 39.) 

9. Where the debtor, a retired deputy-commissary 
in the army, was entitled, on the annulment of his 
bankruptcy, to a sum of money standing to his 
credit in the Bankruptcy Estates Account at the 
Bank of England, being the commutation of his 
retired pay. {Crowe v. Price, L. E. 22 Q,. B. D. 
429.) " Commutation money," said Lord Coleridge, 
0. J., " is alienable and is consequently liable to be 
taken in execution." (See, too, in the case of a 
pension for past services, Moloney v. Cruise, 30 
L. E. Ir. 99.) 

10. The separate estate of married women, free 
from restraint on. anticipation and not available, 
under ordinary execution. " The proper mode," 
said Cotton, L. J. {In re Peace and Waller, L. E. 24 
Oh. D. 405), " of enforcing a claim against separate 
property is to obtain equitable execution, by an 
order appointing a receiver, or directing the trustees . 
to pay." (See, too, Bryant v. Bull, 10 Ch. D. 153 ; 
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Bird V. Argent, 4 Times Eep. 12 ; M' Garry v. White, 
16 L. E. It. 322, and Sood-Barrs v. Heriot, (1896) 
A. 0. 174.) 

11. Section 2 of the Married "Women's Property- 
Act, 1893, enacts as follo-svs : — " In any action or 
proceeding, now or hereafter instituted by a woman 
or by a next friend on her behalf, the Court before 
which such action or proceeding is pending shall have 
jurisdiction by judgment or order from time to time 
to order payment of the costs of the opposite party 
out of property which is subject to a restraint on 
anticipation, and may enforce such payment by the 
appointment of a receirer, and the sale of the pro- 
perty or otherwise as may be just." 

This section covers an action or some other Ktiga- 
tion initiated by the married woman. " Unless the 
proceeding," said Lord Herschell (in Sood-Barrs v. 
Seriot, (1897) A. C. 179), "is one which initiates 
litigation, it seems to me that it is not a proceeding 
within the time, intent and meaning of the clause." 
Accordingly, in that case it was held, approving of 
Sood-Barrs v. Cathcart, ( (1894) 3 Oh. 376), that an 
appeal in an action where the married woman is 
defendant is not within the section. So, too, in 
Morart v. Pla<ie, ( (1896) P. 214), it was held that a 
probate action is instituted by the writ issued by the 



lefused. 
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plaintiff therein, and not by tlie entry of the caveat, 
or the appearance of the caveator in answer to the 
warning. 
Cases In the following cases, the Court refused to ap- 

plication point a receiver by way of equitable execution : — 

1. Where the subject-matter of the appointment 
was the future earnings of a foreign correspondent of 
a London journal. [Holmes v. Millage, (1893) 1 Q,. B. 
551 ; and see ante, p. 99.) 

2. Where the subject-matter was the daily takings 
of a theatre. {Cadogan v. Lyric Theatre, (1894) 3 
Oh. 338, and see ante, p. 100.) 

3. Where the subject-matter was either property 
available under ordinary execution, or property not 
available in execution at all. {Manchester and Liver- 
pool Bank v. Parkinson, L. E. 22 Q. B. D. 173; 
Harris v. BeaucMtrvp, (1894) 1 Q.. B. 801 ; Morris v. 
Taylor, 32 L. E. Ir. 14 ; and see ante, pp. 102-3.) 

4. Where the subject-matter is not capable of 
alienation by the debtor, as a pension, or retired pay, 
under the Army Act of 1881, or separate property to 
which a restraint on alienation applies. {Lucas v. 
Harris, L. E. 18 Q. B. D. 127 ; Qroioe v. Frice, L. E. 
22 Q. B. D. 429 ; Hill^. Cooper, (1893) 2 Q. B. 85 ; 
8troud V. Edwards, 103 L. T. Jo. 363.) 

5. Where it depends upon the exercise of a dis- 
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cretion by third parties {e.g., trustees), whether the 
debtor shall enjoy any benefit from the property or 
not. {Reg. v. Lincolnshire County Court Judge, L. E. 
20 Q. B. D. 167.) 

6. Where the debtors' (husband and wife) interest 
consisted of household furniture vested in trustees 
under a marriage settlement, which gave the wife 
the enjoyment of the same for her Kfe, but no power 
of appointment over the same, save in favour of the 
children of the marriage. {Wldtaker v. Cohen, 69 
L. T. 451.) " A creditor of the wife," said Collins, 
J., " cannot take anything more than the wife her- 
self has got, and all that she has got here is the 
enjoyment of the furniture for her life." 

The ordinary mode of enforcing an order for pay- 
ment of money into Court against the property of 
the person ordered is by a writ of sequestration 
(Order XLIII. rule 6 of the Eules of the Supreme 
Court, 1883), and the cases of Stanger Leathes v. 
S,tanger Leathes (W. N. (1882), p. 71) ; Coney v. Ben- 
nett (L. E. 29 Ch. D. 993) ; and Be Whiteley (56 L. T. 
846 ; 35 Ch. D. 933) , where a receiver was appointed — 
in the first case of the rents and profits of a freehold 
house ; in the second case, of an interest in a syndi- 
cate or joint undertaking ; and in the third case, of 
furniture and household effects — mufit be regarded as 
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cases where it was thought " just and convenient " to 
deviate from the ordinary mode of execution. 

The case of Whittaker v. Whittaker (L. R. 7 
P. D. 15) cannot be regarded as an authority after 
the decision in Manchester and Liverpool Bank v. 
Parkinson (L. E. 22 Q. B. D. 173). It wHl be 
noted, however, that Whittaker v. Whittaker was 
decided in 1881, when otAj judgment creditors were 
entitled to take garnishee proceedings, and that in 
that case there was not a judgment, but only an order 
for the payment of money. In Westhead v. Biky 
(L. E. 25 Oh. D. 413), a receiver was appointed of 
the debtor's interest in a fund in Court. The 
debtor's interest was that, as solicitor, he was entitled 
under an order to payment of his taxed costs out of 
the fund. It will be noted that it is doubtful, on 
this state of facts, whether it could be said that the 
money was standing in Court to his credit, so as to 
warrant an application for a charging order within 
the principle of Brereton v. Edwards (L. E. 21 
a B. D. 488). 
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Section II. 
Mode of Appointment and Practice thereunder. 

Tlie creditor's course is either to take out a 
summons at Chamters in the action in which he has 
obtained the judgment or order, and in the Division 
of the High Court to which such action was attached, 
asking for the appointment of a receiver of the 
property out of which he desires to obtain satisfac- 
tion of his debt {Anglo-Italian Bank v. Dames, 
9 Oh. D. 275 ; Smith v. Cowell, 6 Ch. D. 75, and for 
form of summons see Appendix, Form 1), or, as is the 
more usual course, to apply to the Judge ex parte, on 
an affidavit of the facts. For a creditor now to bring 
an action for a receiver in the Chancery Division is 
primd facie a vexatious proceeding, so as to render 
bim liable to the costs of such action. {Proskauer 
V. Idebe, W. N. 1885, p. 159.) The summons 
must be a Judge's summons, as a Master has no 
jurisdiction to entertain the application. (Order 
LIV. rule 12b of the Eules of 1883.) There is no 
power to authorize the summons to be served out of 
the jurisdiction. {Weldon v. Gounod, L. R. 15 
a. B. D. 622.) 
c. 8 
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i:x parte It has been held that nothing but a case of great 

applioa- ... 1 

*ion, ^hen urgency or necessity will justify an ex parte order. 
(Per Lindley, L. J., in Lucas v. Harris, L. E.. 18 
Q. B. D. 134. See, too, Be Potts, (1893) 1 Q. B. 
648; and miing y. mi/the, (1899) 1 Q. B. 557.) 
But though this he so, an order can and wiU he 
made on an ex parte application, if good reason can 
be shown for that mode of proceeding ; and it should 
seem that the likelihood of the debtor's bank- 
ruptcy, or a reasonable apprehension that he wiU 
charge or alien his interest, 'will constitute such 
" urgency or necessity." Thus, in Minster v. Kent, 8fC. 
Society (72 L. T. 186), the Court of Appeal held the 
ex parte order justifiable, by reason of the special 
circumstances, which consisted, apparently, in the 
impending liquidation of the defendant company. 
(Of. Tayhr v. Eckersky, L. E. 2 Ch. D. 302.)* 

* Having regard to the position of a debtor against ■whom such 
an application is made (viz., (1) a person against whom there is 
an nnsatisfied judgment ; (2) a person with no property available 
under 3.fi. fa: or other ordinary mode of application) , it is submitted 
that the normal position is such as to justify an ex parte order in 
the first instance, and, from the nature of the case, to constitute 
"special circumstances." Of course, such order is, and should 
be, only an interim order ; and the debtor can apply, if so advised, 
to discharge it ; but what the creditor requires is full immediate 
protection against probable alienation by the debtor ; and, in the 
analogous case of garnishee proceedings, no inconvenience seems 
to have arisen from the procedure by way of " garnishee order 
nisi " in the first instance. 
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However, the course usually adopted, if the appli- 
cation be made ex parte, is for the Judge to direct a 
summons to be taken out and served on the debtor, 
and to grant an interim injxmction to restraiu the 
debtor dealiug with the property ia question, until 
the hearing of such summons. 

If the judgment debtor be dead, in no case should 
the application be made ex parte. His legal personal 
representative should be made a party, and brought 
before the Court by summons. (Re Shepherd, L. E. 
43 Oh. D. 131.) 

The appointment of a receiver is not an " issuing 
of execution" within the meaning of Order XLII. 
rule 23. (Norhmi v. Norhurn, (1894) 1 Q. B. 448.) 
That rule therefore does not warrant an application 
for a receiver by the executors of a judgment 
creditor.* 

The application, whether ex parte or by summons Affidayit. 
on the debtor, must be supported by an affidavit 
of the creditor (or his solicitor), stating that his 
judgment is unsatisfied ; that the debtor either has 



* Where, however, the executors had been made parties to the 
action, after judgment under Order XYTI. rule 4, an order for a 
receiver of a legacy was made in a case of Rothery v. Falder (March, 
1900), at Chambers. The case came before both Mr. Justice 
Kennedy and Mr. Justice Day, and was fuUy considered. 

8(2) 
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no property capaMe of being readied tmder the writs 
of fieri facias or elegit, or by other legal process, or 
that it is impracticable or highly iaeonvenient to 
reach any of his property by those means. It 
should then show the nature of the property of 
which it is sought to have the receiver appointed, 
and the debtor's interest therein. (For a form of 
affidavit, see Appendix, Form 4.) 

There should also be an affidavit of the creditor 
(or his solicitor), speaking to the fitness for his post 
of the proposed receiver. (For form of this affidavit, 
see Appendix, Form 5.) 

Upon the hearing of the summons, unless the 
debtor can show good cause to the contrary, an order 
will be made appointing the person nominated re- 
ceiver (upon his first giviag security to the satisfac- 
tion of one of the Masters in a sum to be approved 
by him). 
Who may " It is a settled rule," said Jessel, M. E., in Allen 

be re- _ 

ceiYer. v. Lloyd (L. E. 12 Ch. D. 447), "that one of the 
parties to the cause shall not be appointed receiver 
without the consent of the other party, unless a very 
special case is made." In such special case, however, 
one of the parties may be appointed. Thus, in 
Sargent v. Read (L. E. 1 Oh. D. 600), and Taylor 
V. Eckersley (L. E. 2 Ch. D. 382), and Fuggle v. 
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Bland (L. E. 11 Q. B. D. 711), tlie plaintiff was so 
appointed. 

By a departmental direction issued on the 19tli of 
March, 1887, to the Summons and Order Department 
of the Queen's Bench Division, it is provided that : 

" Where the judgment (for debt and costs) is for 
a sum less than £50, then, if the property is per- 
sonalty (other than leasehold), the plaiutiffi should 
be appointed receiver, limiting the amount to be 
received to the amount of his judgment debt and 
costs of obtaining the order, not exceediag £4." 

The solicitor of the party applying for a receiver 
never should.be appelated. {Allen v. Lloyd, ubi 
supra.) "It {i.e., such an appointment) is im- 
proper," said Jessel, M. E-., "for this simple reason: 
The duty of the solicitors of the plaintiff is to check 
the receiver's accounts. It is so much their duty 
that as a general rule no one else does so. The 
solicitor of the plaiatifE attends on the taking of the 
receiver's account. Now how is it possible that the 
firm can properly discharge that duty when one of 
the firm is himself the receiver ? It is obviously a 
case where his interest will conflict with his duty, 
and that consideration alone, in my opinion, makes 
tie appointment improper." 

Though the Court or Judge has power to dispense Eeoeiver's 

security. 
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■with the giving of security, yet it will always be 
required, imless some good reason can be shown for 
dispensing with it. Thus it has been dispensed 
with, in the case of a reversionary interest, where 
the appointment was really a precautionary measure, 
and there was nothing for the receiver immediately 
to receive. {Murray v. Sewett, 54 L. J. Ch. 572; 
62 L. T. 380.) 

By a departmental direction issued on the 19th of 
March, 1887, to the Summons and Order Depart- 
ment of the Queen's Bench Division, it is provided 
that: 

"Where the judgment (for debt and costs) is 
for a sum less than £50, then, if the property is 
freehold or leasehold, the plaintiff should be made 
(by the order) answerable for the receiver, but no 
further security need be required, and the receiver 
should not act without the leave of the Court or a 
Judge." 

As to the practice in giving security. Order L. 
rr. 16 & 17, of the Eules of 1883, provide as 
follows : — 

E. 16. " Where an order is made directing a 
receiver to be appointed, unless otherwise ordered, 
the person to be appointed shall first give security, 
to be allowed by the Court or a Judge, and taken 



EQUITABLE EXECUTION. 119 

before a person authorized to administer oaths, 
duly to account for what he shaU receive as such 
receiver, and to pay the same as the Court or 
Judge shall direct. Such security shall he by 
recognizance in the Form No. 21, in Appendix L., 
unless the Court or a Judge shall otherwise order." 

El. 17. " Where any judgment or order is pro- 
nounced or made in Court, appointing a person 
therein named to be receiver, the Court or a Judge 
may adjourn to Chambers the cause or matter then 
pending, in order that the person named as receiver 
may give security, as in the last preceding rule 
mentioned, and may thereupon direct such judgment 
or order to be drawn up." 

These rules appear to have in view the cases for 
the appointment of receivers in the Chancery Divi- 
sion, where their appointment is so frequent for 
purposes other than that of obtaining execution. 
(See form of receiver's recognizance, post, in Ap- 
pendix, Form 5.) 

In the Common Law Divisions the following 
directions as to the practice with reference to the 
giving of security by receivers appointed by way 
of equitable execution have been issued by the 
Masters. 

1. The judgment creditor should attend before a 
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Master for the purpose of fixing the amount for 
which security is to be given. The security should 
be by bond, with the proper Inland Eevenue stamp, 
and the penalty ■will in general be fixed by twice the 
amount of the gross annual income of the property 
(or twice the amount of the capital money, if any 
likely to be paid to the receiver). 

2. There must also be an attendance for the 
purpose of allowing the sureties, and settling the 
form of bond, and (unless the surety, is one of the 
usually accepted societies) the usual affidavit of 
justification will have to be made by the sureties, 
and a certificate must be given by the solicitors of 
the judgment creditor that the sureties are respect- 
able and credible persons. This certificate does not 
require a stamp. The appointment given by the 
Master for settling the security should be indorsed 
on the order appointing the receiver, and must bear 
a 10s. stamp, and must, after being stamped, be 
entered at Eoom 180 before being taken to the Master. 
Certain guarantee companies, a list of which is 
below, will be accepted, and also any other guarantee 
company, proof of whose responsibility shall be 
given to the satisfaction of the Master. Notice of 
the appointment shall be given to the judgment 
debtor, who ought to have an opportunity of object- 
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ing to the sureties and amount of security. If the 
judgment was signed in default of appearance, the 
notice should be filed in the Writ and Appearance 
Department, and a copy also sent by post to the 
judgment debtor. 

3. The bond should be given to George Frederick 
PoUock, Esq., Senior Master of the Supreme Court, 
and Charles "Walton, Esq., Master of the Supreme 
Court, and when approved and executed should be 
left with the Master to be transmitted to the General 
Filing Department of the Central Office. A certifi- 
cate, with a 2s. 6d. stamp, of the security being com- 
pleted, may be indorsed on the order appointing the 
receiver, if the execution creditor should desire it, 
and signed by the Master. 

4. When the proper time arrives for passing the 
receiver's first account, an ordinary appointment 
must be made with a Master, and notice of the 
appointment given to the other side, as in the case 
of an appointment to settle the security, except that 
the order need not be stamped or entered at 
Eoom 180. The Master will then go through the 
account, and on the same being properly vouched 
and stamped, wiU approve it. The receiver on 
bringing in the account wiU. make and file the usual 
affidavit verifying it, and the Master will (i£ re- 
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quired) give a certificate of tlie account having been 
passed. The account should be left with the Master 
for transmission to the General Filing Department. 

The person appointed receiver is not constituted 
receiver until the security be duly given {Edwards 
V. Edwards, L. E. 2 Ch. D. 291) ; but, though the 
appointment is thus conditional on the security 
being given, yet it operates as an immediate delivery 
in execution of the property over which the appoint- 
ment is made, and where the security is afterwards 
given, the order so perfected relates back to the 
date when it was made. {Ex parte Evans, In re 
WatUns, L. E. 13 Ch. D. 252.) 
Forms of For forms of order appointing receiver (which of 
course must be moulded so as to meet the require- 
ments of the particular class of property, and the 
mode in which it is desired to obtain therefrom the 
satisfaction of the debt), see Forms 7 and 8, in the 
Appendix. See, too, the forms in Wells v. Kilpin, 
(L. E. 18 Eq. 298) ; Murray v. Hewett (54 L. J. 
Ch. 572) ; and the forms given in Seton on Decrees 
(Vol. 1, p. 666 et seq., 5th ed.). 
Injunction The Oourt wiU, if necessary, grant an injunction, 
execution. Jq aid of the execution, to restrain the debtor dealing 
with the property in derogation of the rights of the 
creditor. 
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Thus, in Oliver v. Lowther (30 W. E. 381), a 
divorced wife, wlio liad obtained an order for ali- 
mony, obtained a receiver of the income of the 
funds comprised in the marriage settlement, and 
also an injunction restraining the trustees of the 
settlement from paying any of the income to the 
husband, and from in anywise acting upon any con- 
sent given or to be given by him to any proposed 
advance by them under the advancement clause, or 
from making any advance whatever of any part of 
the corpus or income of the trust property in dero- 
gation of her rights. 

So in Archer v. Archer (30 Sol. Jo. 370 ; W. N. 
1886, p. 66) an injunction was granted at the suit 
of a wife restrainuig executors from paying over a 
legacy to a husband, against whom a magistrate's 
order had been made for payment to his wife of a 
weekly allowance for maintenance, and who had 
made default in such payment. 

In Westhead v. BUey (L. E. 25 Ch. D. 413) a 
receiver was appointed of, and an injunction was 
granted restraining the debtor from receiving, a sum 
of money in Court. 

In the Common Law Division, in case the Procedure, 

if appoint- 

appointment of the receiver be objected to by ^.^entbe ^ 
third party, the proper course is to refer to the ty tod 
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Master to determiiie the facts as to any disputed 
transaction on which the Talidity or invalidity 
of the objection turns, and to report thereon to 
the Court or Judge referring the matter. It is 
then open to the Court or Judge to review the 
evidence on which the report is based, and arrive 
at a diEEerent conclusion thereon, just as in the 
Chancery Division it is open to the Judge to review 
the evidence on which the certificate of the Chief 
Clerk is given, and, i£ necessary, to vary or dis- 
charge the certificate. ( Walmsky v. Muiidy, L. E. 
13 Q. B. D. 807.) 

Eeceiver's With reference to the remuneration of the receiver, 
remunera- 
tion, he is, it will be observed, by the terms of Order L. 

r. 16, entitled, in the absence of an order to the 
contrary, to a " proper salary or allowance." This 
is often fixed at a percentage of 5 per cent, on the 
gross rental in the case of land ; though, of course, 
in the case of large sums easily collected, a less 
percentage or a fixed sum would be allowed ; whilst, 
in the ease of the receiver being involved in extra- 
ordinary trouble or expense, a larger allowance 
would be allowed him. (See, on this subject. Bay v. 
Croft, 2 Beav. 488 ; Fotts v. Leighton, 15 Ves. 276 ; 
Re Ormshy, 1 Ba. & B. 189 ; and Darnell's Oh. 
Practice, Yol. 2, Pt. 1, pp. 1696—1698, 6th ed.) 
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Witli reference to tlie passing of the accounts of Receiver's 

acooimta. 

the receiver, rule 18 of Order L. provides : 

" When a receiver is appointed with a direction 
that he shall pass accounts, the Court or Judge shall 
fix the days upon which he shall (annually or at longer 
or shorter periods) leave and pass such accounts, and 
also the days upon which he shall pay the balances 
appearing due on the accounts so left, or such part 
thereof as shall be certified as proper to be paid by 
him. And with respect to any such receiver as 
shall neglect to leave and pass his accounts and 
pay the balances thereof at the times so to be fixed 
for that purpose as aforesaid, the Judge before whom 
any such receiver is to account may from time to 
time, when his subsequent accounts are produced 
to be examined and passed, disallow the salary 
therein claimed by such receiver, and may also, if 
he shall think fit, charge him with interest at the 
rate of £5 per cent, per annum upon the balances 
so neglected to be paid by him, during the time the 
same shall appear to have remained in the hands of 
any such receiver." 

19. " Eeceivers' accounts shall be in the Form No. 
14 in Appendix L., with such variations as circum- 
stances may require." 

20. " Every receiver shall leave in the chambers of 
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the Judge to whom the cause or matter is assigned, 
his account, together with an affidavit verifying the 
same, in the Form No. 22 in Appendix L., with 
such variations as circumstances may require. An 
appointment shall thereupon be ohtaiaed by the 
plaiatiff or person having the conduct of the cause, 
for the purpose of passing such accoimt." 

21. "In case of any receiver failing to leave any 
account or affidavit, or to pass such account, or to 
make any payment, or otherwise, the receiver, or 
the parties, or any of them, may be required to 
attend at chambers to show cause why such account 
or affidavit has not been left, or such account passed, 
or such payment made, or any other proper pro- 
ceeding taken, and thereupon such directions as 
shall be proper may be given at chambers or by 
adjournment into Court, including the discharge of 
any receiver, and appointment of another, and pay- 
ment of costs." 

22. "A certificate of the chief clerk, stating 
the result of a receiver's account, shall from time 
to time be taken. Form 3 in the Appendix 
hereto shall be substituted for Form 22 in Ap- 
pendix L." 

These rules apply to all the cases in which re- 
ceivers are appointed. 



EQUITABLE EXECUTION. 127 

For forms of receiver's account and affidavit veri- 
fying it, see Appendix, Forms 9 and 10. 

With reference to the passiag of the receiver's 
account, Hall, V.-C, ia Robertson v. Copper (26 
W. E.. p. 434), held that although a district registrar 
could not appoint a receiver, and that a receiver 
appointed in an action proceeding in a district 
registry must give security in London, yet that such 
receiver might pass his accounts in the district 
registry. 

With regard to the costs of the proceedings, these Coats. 
are generally ordered to be paid hy the receiver out 
of the moneys received by him as such receiver; 
but they are not added to the judgment debt agaiast 
the Judgment debtor. (Of. Simmons v. Storer, L. E. 
14 Ch. D. 154.) 

The foUowiag provisions as to costs are contaiaed 
in the departmental directions issued on the 19th of 
March, 1887, to the Summons and Order Depart- 
ment of the Queen's Bench Division : — 

1, In aU cases where the judgment for debt and 
costs is for more than £50 and less than £100 a 
direction is to be added to the order that— 

" The total amount to be allowed for the costs of 
the receiver (iacluding his poundage, the cost of 
obtaining the appoiatment, of completing the secu- 
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rity, passing his accounts, and obtaining his dis- 
charge) shall not exceed 10 per cent, of the amount 
for which the judgment is signed." 

2. When the judgment (for deht and costs) is 
for a sum less than £50, then, if the property is 
personalty (other than leasehold), the plaintiff should 
be appointed receiver, limiting the amount to be 
received to the amount of his judgment debt and 
costs of obtaining the order, not exceeding £4. 



Section IH. 
Effect of Appointment. 



Creditor Speaking broadly, the effect of the appointment 

put in • ' . . 

shoes of is to put the Creditor, through the instrumentality 

debtor as _ _ . . 

to sutject- of the receiver, into the same beneficial position, as 

matter of 

appoint- to the property over which the receiver is appointed, 

luent. . J. J. ' 

as the debtor himself would have continued to 
occupy had the appointment not been made ; so that 
whilst on the one hand the appointment will not 
prejudice any rights as to the property which are 
good at the date of the appointment as against the 
debtor, on the other hand, any alleged rights thereto, 
acqtiired subsequently to that date, must be subject 
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to the right of the creditor. (See the Judgment of 
Wigram, V.-C, in Wliitworth v. Gaugain, 3 Hare, 
425 ; 1 Ph. 728 ; Abhott v. Stmtton, 3 J. & L. 603 ; 
Rhodes v. Lord Mostyn, 17 Jurist, 1007; Scott v. 
Lord Sastings, 4 K. & J. 633 ; per Lord Chehns- 
ford in Wickham v. The New Brunsioick and Canada 
Bailicay Company, L. R. 1 P. C. at pp. 75-6 ; 
Arden v. Arden, L. R. 29 Ch. D. 993 ; and Ln re 
Tope, L. E. 17 Q. B. D. 743 ; 55 L. J. Q. B. 
522.) 

Thus, in the case of lands, the appointment is 
always "without prejudice to the possession, or right 
of possession, of any prior incumhrancer thereon. 
(See Rhodes v. Lord Mostyn, uhi st^pra ; and form of 
order in Wells v. Kilpiii, L. E. 18 Eq., 298.) 

So, too, in the case of personalty. " The receiTer," 
said Cotton, L. J., in In re Peace §• Walker, L. E. 
24 Oh. D. 405 (a case where the dehtor was a married 
woman, entitled for her separate use to the income of 
property vested in a trustee), "does not interfere 
with the possession of the property hy the trustee, 
but receives from them what they would otherwise 
have paid to the married woman." 

There is, nevertheless, a wide distinction between 
the effect of the appointment, in the case of realty, 
and its effect in the case oi personalty. 

c. 9 



130 RECEIVERS BY WAY OP 

Effect of In the case of realty, the 13th section of 1 & 2 

order in 

cases of Yict. c. 110 Created a charge in favour of a iudgment 

xealty. 

creditor, over all lands and interests therein of the 

debtor, just as though the dehtor had charged the 

same in writing in favour of the creditor. 

The first section of 27 & 28 Yict. c. 112 postponed 
the coming into operation of this charge until the 
land should " have been actually delivered in execu- 
tion by virtue of a writ of elegit or other lawful 
authority." {Ratton v. Haywood, L. E. 9 Ch. D. 229.) 

The case of The Anglo-Italian Bank v. Davies 
(L. E. 9 Ch. D. 275) decided that the appointment 
of a receiver by way of equitable execution, so far 
from being vetoed by this last section was, in itself, 
an actual delivery in execution, within the meaning 
of the section, and therefore fixed the time at which 
the charge was created. 

Hx parte Emm (L. E. 13 Ch. D. 253) decided that 
such an appointment rendered the judgment creditor 
a secured creditor within the meaning of s. 16, 
sub-s. 5 of the Bankruptcy Act, 1869 ; and the 
existing Bankruptcy Act of 1883 is not only identical 
in its definition of a " secured creditor," but further 
provides in its 45th section as follows : — 

(1.) Where a creditor has issued execution against 
the goods or lands of a debtor, or has attached any 
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debt due to Mm, he shall not be entitled to retain 
the benefit of the execution or attachment against 
the trustee in bankruptcy of the debtor unless he 
has completed the execution or attachment before 
the date of the receiving order, and before notice of 
the presentation of any bankruptcy petition by or 
against the debtor, or of the commission of any 
available act of bankruptcy by the debtor. 

(2.) " For the purposes of this Act, an execution 
against goods is completed by seizure and sale ; an 
attachment of a debt is completed by receipt of the 
debt ; and an execution against land is completed by 
seizure, or iu the case of an eq^uitable interest by the 
appointment of a receiver." 

The result of this legislation and of these cases, 
therefore, is that, in all cases of an interest in land, 
such that it might, but for the debtor's interest 
therein being equitable and not legal, have been 
taken in execution by virtue of s. 11 of 1 & 2 Yict. 
c. 110, the appointment of a receiver over it creates 
a charge upon such interest, makes the creditor a 
secured creditor with reference to it, and empowers 
him to enforce such charge, by sale, if necessary, 
either under s. 4 of 1 & 2 Yict. c. 110, or by an 
ordinary action to enforce the charge, as in Anglo- 
Italian Bank v. Davies, ubi supra. 
9(2) 
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If, however, the debtor's interest in the land be 
such that, even as a legal interest, it cannot be taken 
in execution at all, and does not come within section 
11 of 1 & 2 Yict. 0. 110, then the appointment of a 
receiver creates no charge at all ; for section 1 of 
27 & 28 Vict. c. 112 confines the creation of the 
charge to cases in which the land has been " actually 
delivered in execution by a writ of elegit or other 
lawful authority " ; and although the appoiritment 
of a receiver comes within the words " other lawful 
authority," and so creates a charge where the subject- 
matter is in itself available for execution, but cannot 
be reached by a writ of elegit, owing to the debtor's 
interest therein being an equitable interest, yet the 
appointment can create no charge where the subjectr 
matter (whatever the debtor's interest therein) is 
incapable of "actual delivery in execution." Ac- 
cordingly, ia the case of a reversionary interest or 
estate, or an estate in remainder, the appointment 
creates no charge at all. (See the judgment of 
Lindley, M. R., in In re Harrison and Bottomley, 
(1899) 1 Ch. 465, and the various cases cited in his 
judgment.) 

It would seem, therefore, that in such a case it pre- 
vents the debtor, and any alienees of his, subsequent to 
the appointment, receiving anything from the property 
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(in the form of rents, or dividends, or proceeds of 
sale) which, hut for the appoinfanent they would have 
received, and it warrants, and often expressly autho- 
rizes, the receipt of the monies on hehalf of the 
creditor, in satisfaction of the debt : but it is of no 
avail against the overriding title of a trustee in 
bankruptcy, and, giving no charge, can confer no 
right to have the property, the subject-matter of the 
appointment, sold to satisfy the debt. 

In the case of personalty, the appointment of a Effect in 

, CS1S6S 01 

receiver never constitutes a charge. There is no personalty. 
legislation corresponding to the provisions just re- 
ferred to, of 1 & 2 Vict. c. 110, and 27 & 28 Vict. 
c. 112. {Flegg v. Prentis, (1892) 2 Ch. 428 ; Be 
Peyrecare v. Nicholson, 42 W. E. 702.) Accordingly, 
in case of the bankruptcy of the debtor after the 
order is made, and before receipt of the debt by the 
receiver, the trustee's title will prevail over that of 
the judgment creditor, nor will the latter be a secured 
creditor within section 168 of the Bankruptcy Act of 
1883. {In re DicJdnson, 22 Q. B. D. 187 ; Re Potts, 
(1893) 1 Q. B. 648.) And similarly in the case of 
a Company, the liquidator's title will prevail. {Cro- 
shaw V. Lyndhurst Ship Company, (1897) 2 Ch. 154.) 
What, then, is the exact effect of the appointment iu 
the case of personalty ? " It gives," says Williams, J. 
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(in In re Potts, uli supra, at p. 652), "the person 
who obtains the order the right to execution on the 
property as soon as the legal impediments to execution 
have heen removed ; but it does not alter the property 
in the goods. It leaves the property in the goods 
where it was. It does not give the person who ob- 
tained the order any lien upon the goods, but it places 
them in the custody of the receiver. Under such cir- 
cumstances the debtor could not, after the receivership 
order had been made, make any disposition of his 
property which should override the rights of the 
persons who were before the Court, for the purpose 
of obtainiag that order." " The appointment of a 
receiver," says Lindley, M. E. (in Tyrrell v. Painton, 
(1895) 1 Q,. B. at p. 206), does not create a charge, 
but it operates as an injunction to restrain the defen- 
dant from himself receiving the proceeds of sale." 
(See, too, Levasseur v. Mason, (1891) 1 Q. B. 73.) 



Section IY. 

Powers and Duties of the Receiver. 

There is nothing special in the powers and duties 
of a receiver when appointed by way of ec[uitable 
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execution, as distinguished from his powers and 
duties when appointed for any other purpose : and 
the well-settled practice as to the course he is to 
adopt, and general powers of management, is fully 
dealt with in recognised works ; and but little need 
therefore be said on the subject.* 

The powers and duties of the receiver must 
necessarily depend upon the terms of the order 
appointing him, or those of any subsequent order 
prescribing his course of action ; and these iterms 
of course depend upon what it is that is sought to be 
done with reference to the particular subject-matter. 
Thus, in the case of land, if the debtor's iaterest be 
one in possession, it may be desired either to apply 
the rents and profits thereof in satisfaction of the 
debt, until it is completely paid off ; or it may be 
desired to sell the debtor's interest in the land for 
that purpose. (See Wells v. Kilpin, L. B. 18 Bq. 
298.) And if the debtor's interest be reversionary, 
it may be desired, if possible, to sell that interest at 
its present value, or (and this is the more common 
case) to keep it as a security for the debt, until it 



* See Darnell's Chancery Practice, vol. ii., pt.' I., pp. 1664 — 
1720 (6th ed.) ; DanieU's Chancery Forms, c. 28, pp. 717—739 
(4th ed.) ; Seton on Decrees, vol. i., pp. 635—687 (5th ed.) ; and 
Kerr on Eeoeivers. 
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falls into possession, and then apply it either by 
means of receipt of rents and profits, or by receipt of 
the whole property in satisfaction of the debt. 

So in the case of personalty, it may be desired 
to wipe out the debt gradually by receipt of divi- 
dends as they accrue due, or to sell immediately 
for a lump sum the debtor's interest in the corpus. 
The directions to the receiver (embodied either ia 
the order appointing him, or some subsequent order) 
will naturally depend upon which of the different 
courses open is in fact adopted. 

The order or orders will further prescribe the way 
he is to go to work in carrying out the object of his 
appointment.* 

Though notice by the receiver of his appointment 
to the trustees, or other legal owners of the pro- 
perty, will not give the judgment creditor priority, 
over prior incumbrancers in point of time {Scott v. 
Lord Hastings, 4 K. & J. 633 ; Arden v. Arden, 
L. E. 29 Ch. D. 702), nor wiU (it should seem) the 
absence of notice enable a subsequent incumbrancer 
who gives notice to obtain priority ; still, the giving 
of such notice is a wise and prudent step to adopt, 

* For samples of suoli orders, see Darnell's Chancery Forms, 
pp. 730—738 {4tli ed.), and Seton on Decrees, vol. i., pp. 666-7 
(5th ed.). 
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and one calculated to secure the Judgment creditor's 
positioii witli reference to the property in question. 

If the receiver violates his duty (as, for instance, 
by requiring tenants to pay rent to him, when there 
is already a mortgagee ia possession of the pro- 
perty, and the receiver's appointment was without 
prejudice to the possession of any prior incum- 
brancer), the proper course for the party aggrieved 
to adopt is to apply to the tribunal which appointed 
the receiver, and in the action in which the receiver 
was appointed, to restrain him. It is an improper 
course under such circumstances to commence a new 
action against the receiver. [Searle v. Choat, L. E. 
25 Ch. D. 723.) 

It would seem that as an ordinary rule it is the ^P^'j^^^'j^^ 
duty of the judgment creditor, or party having con- ^°^j^^ 
duct of the proceedings, and not that of the receiver, 
to apply for directions and make necessary appliea* 
tions to the Court. On the default of such parties, 
however, the receiver would, for his own protection, 
be entitled to apply. {Ireland v. Bade, 7 Beav. 55 ; 
Parker v. Dunn, 8 Beav. 497.) 
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Section V. 



Appointment of Receiver hy way of Equitable Execution 
in the County Courts. 

The combined effect of sections 89 and 91 of the 
Judicature Act of 1873 appear to extend to the 
County Courts the powers as to the appointment of 
receivers conferred by sect. 25, sub-s. 8, of that Act. 

Although, therefore, the County Courts have no 
power to enforce their judgments against land or 
interests therein in any other way, yet they can 
enforce them by the appointment of a receiver, and 
this power has never been challenged. (See Beg. v. 
Judge of Lincolnshire County Court, 20 Q,. B. D. 167; 
and Brew v. Brown, 33 Sol. J. 399.) 

With reference to the cases in which the County 
Court wiU exercise such jurisdiction by way of 
equitable execution, the effect of the appointment 
of the receiver, and his powers and duties, it is 
unnecessary to say more than that in aU these 
matters the law is of course the same as in the High 
Court. 

With respect to the practice relating to the ap- 
pointment, there is nothing distinctive to notice, 
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and it will suffice to refer to (1) Tlie Annual County 
Court Practice for 1900, Vol. I., pp. 394^6 ; (2) 
the provisions of Order XIII. of the County Court 
Rules of 1889. The foUowing are the provisions of 
rules 11 and 12 of that Order : — 

El. 11. In every case in which an application is As to ap- 

^ . pointnient 

made for the appointment of a receiver hy way of of receiver 

equitable execution, the Judge, in determining equitable 
. , , . . execution. 

whether it is just or convenient that such appoint- 
ment should be made, shall have regard to the 
amount of the debt and costs claimed by the ap- 
plicant, to the amount which may probably be 
ohtained by the receiver, and to the prohahle costs 
of his appointment, and may, i£ he shall so think fit, 
direct any inquiries on these or other matters before 
maMng the appointment (R. S. C, Order L. 
rule 15a.) 

E. 12. Where a receiver is appointed by way of Fees and 

C03Ii3 OiJ. 

equitable execution, fees may be charged and costs appoint- 
may be allowed, as on an interlocutory appheation ^^^^^^1"^ ^^ 
in an equitable action or matter. Sufen. 

Provided that : — 

(1) Where the amount of debt and costs due to 
the applicant exceeds fifty pounds, but does 
not exceed one hundred pounds, the total 
amount to be allowed for fees and costs 
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(exclusive of the allowance to tlie receiver, 
but includiug tlie costs of oMaining Ms 
appointment, completing his security, pass- 
ing his accounts, and ohtaining his dis- 
charge) shall not exceed two and a half 
per cent, of the amount of such debt and 
costs in respect of fees, or the like amount 
in respect of costs. 

(2) Where the amount of such debt and costs 

exceeds twenty pounds, but does not exceed 
fifty pounds, the total amount to be allowed 
for fees and costs shall not exceed one 
pound five shillings in respect of fees, or 
the like amount in respect of costs. 

(3) Where the amount of such debt and costs 

exceeds five pounds, but does not exceed 
twenty pounds, there may be allowed for 
fees and costs respectively such sums not 
less than seven shillings and sixpence and 
not exceeding one pound in each case, as 
the Judge shall direct. 

(4) Where the amount of debt and costs does not 

exceed fifty pounds, the Judge may, instead 
of directing the receiver to give security, 
direct that the applicant shall be answer- 
able for the acts and defaults of the 
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receiver, and that the receiver shall not 
receive more than the amount of the deht 
and costs due to the applicant, and the 
allowance to the receiver and the allowed 
fees and costs of ohtaining the order 
appointing the receiver, without the leave 
of the Judge. 
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Poem 1. 
Stjmmoh's foe Eeceivee aud IrrjTnfCTiON. 

189 , , No. . 

In the High Court of Justice, 
Queen's Bench Division. 
Mr. Justice , Judge in Chambers. 

Between Plaintiff, 

and 

Defendant. 

Upon reading the affidavit of . Let the defendant 

attend the Judge in Chambers, Eoyal Courts of 
Justice, Strand, London, on day, the day of 

189 , at o'clock in the noon, on the hear- 

ing of an application on the part of the plaintiff for the 
appointment of as receiver in this action, on all usual 

terms, to receive the rents, profits and moneys receivable in 
respect of the defendant's interest in the following property, 
namely : — in satisfaction of the sum of £ due 

under the judgment in this action, dated the day of 

, 189 . And, the plaintiff by his solicitor hereby 
•undertaking to abide by any order the Court or a Judge may 
make as to damages in case the Court or a Judge should 
hereafter be of opinion that the defendant shall haye 
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sustained any by reason of tMs order which, the plaintifE 
ought to pay, it is ordered and directed that the said defend- 
ant , Ma agents and servants, and every of them, be 
restrained, and an injunction is hereby granted restraining 
them, and every of them, until after the hearing of the above 
application, from selling, charging, or otherwise dealing -with 
the said property. 
Dated the day of 189 . 

Solicitor for the PlaiutifE. 



Form 2. 
Summons fok Appointment of Eeceivee. 

1887, A. No, 1. 
In the High CJourt of Justice, 
Queen's Bench Division. 

Between A.B Plaintiflf, 

and 
O.D. . ... . . Defendant. 

Let all parties concerned attend the Master in Chambers at 
the Central Office, Eoyal Courts of Justice, Strand, London, 
on the day of , 188 , at o'clock ia the noon, on 
the hearing of an application on the part of the above-named 
A.B., for an order that a receiver be appointed herein to 
receive , or that the plaintiff be appointed receiver of 
the [stating hriefly the ■purposes for which the receiver is 
required^- 
Dated the day of , 188 . 

This summons was taken out by of , solicitor for 
the above-named plaintifE. 
To 0. D., the above-named defendant. 
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Poem 3. 
Interim Okder por EECErrEE. 

In the High Coirrt of Justice, 

Queen's Bencli Division. 188 . No. . 

The Hon. Mr. Justice , Judge in Chambers. 

Between Plaintiffi, 

and 
Defendant. 

Upon the application of for the plaintiff, and the plaia- 
tiS by his undertaking to be answerable for all sums to 
be received by the receiver hereinafter named. 

It is ordered that be appointed without security until 
the day of next inclusive or further order to receive 
the rents and profits of , but without prejudice to the 
lights of any prior incumbrancer or his possession (if any), and 
the tenants of the said estate are (without prejudice as afore- 
said) to attorn and pay their rents in arrear and growing rents 
to the said so long as he shall continue to be such receiver, 
and that all questions as to passing his accounts and payments 
thereunder and all further questions be reserved until further 
order. 

Defendant to be at liberty to apply in meantime. 

Dated the day of 188 . 



Form 4. 
A-FFTnAVTT isr Support of Summons tor Eeceiver. 
l_TiUe and formal parts as usual.'] 
I, , of , in the county of , make oath and say 
as follows : — 

1. By a judgment of this Court dated the day of , 

c. 10 
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188 , it was adjudged that tte above-named plaintiffl should 
recover against the above-named defendant £ and costs, 

which costs were afterwards taxed and allowed at £ 

2. On the day of , 188 , the said plaintiEE sued out 
a writ of elegit [ov fieri facias, as the case may be) directed to 
the sheriff of the county of , for having of execution of the 
said judgment. 

3. Prom the return of the said sheriff to the said writ, 
dated the day of , 188 , it appears that the said 
defendant has no property available for execution under the 
said writ. 

4. I am informed and believe that the said defendant has 
no property that can be taken in execution under a writ of 
elegit or fieri facias, or by any other process of legal execution 
[or. The only property that the said defendant has that can be 
taken in execution under any process of legal executions con- 
sists of . Here set it out, and contimie hy stating any special 
circumstances, or difficulties, which render it highly inconvenient 
to resort to such processl. 

5. The said defendant is possessed of and entitled to 
[Here state the property available under equitahle execution 

and the interest therein possessed hy the debtor.'] 

6. The said property is of the value of £ or thereabouts, 
and of the net annual value of £ 

7. It is desirable, in order to enable me to obtain equitable 
execution of the said judgment against the interest of the said 
defendant in the said property that a receiver be appointed to 
receive the rents and profits, surplus, or other proceeds of sale, 
and all other monies to which the defendant is now or may 
be entitled arising from or in respect of the said property, but 
without prejudice to the rights of any prior incumbrances 
thereon, or to the possession or right to possession of any such 
incumbrancers. 

8. {Where, as in cases of urgency, an interim order i<s applied 
for ex parte, a paragraph of the following type may ieinserted-^ 
The defendant is in pecuniary difficulties, and it is of the 
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utmost importance that an interim receiver should be ap- 
pointed immediately and without any delay to be occasioned 
by sucb receiver giving security, and without previous notice 
to the defendant, and unless such receiver be so appointed 
and equitable execution obtained in manner aforesaid, I 
believe that the defendant by assigning his interest in the 
said property, on receiving notice of an application for the 
appointment of such receiver, will deprive me of the benefit 
of the said judgment, and that I shall otherwise lose the 
benefit thereof. 

9. Jf. C, of , is in my opinion a fit and proper person 

to be appointed such receiver. 

Sworn at, &c., &c. [as usual2. 



Poem 5. 

Aptidavit op Fitness or Proposed EECEiviiE. 

[Formal parts as tisuaL'] 

1 . I have for fifteen years now last past and upwards known 
and been well acquainted with M. C, of , in the county 
of , the person proposed to be appointed the receiver of 
the rents and profits, surplus, and other proceeds of sale, and 
aU other monies to which the defendant is now or may be 
entitled arising from or in respect of [here describe the pro- 
perty]. 

2. The said M. C. is and for fifteen years now last past has 
been carrying on business as a at 

3. He is a man of integrity and respectabUity, of good 
credit, and in my opinion a fit and proper person to be 
appointed such receiver as aforesaid. 

Sworn at, &c., &c. [as usual']. 
10(2) 
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Eeceivee's Eecognizance (0. L. r. 16). 

, of , of , and , of , 

■^ Before our Sovereign Lady the Queen in lier 
. 8 High Court of Justice personally appearing, do 
"^ acknowledge themselves, and each, of them doth 
g acknowledge himself, to owe to and , two 
of the Chief Clerks of the Chancery Division, the 
sum of £ , to he paid to the said and , 
or one of them, or the executors or administrators 
of them, or one of them, and unless they do pay 
the same, they, the said , do grant, and each 
of them doth grant for himself^ his heirs, execu- 
tors, and administrators, that the said sum of 
£ shall be levied, recovered, and received, of 
and from them and each of them, and of and from 
all and singular the manors, messuages, lands, 
tenements, andhereditaments, goods and chattels, 
of them and each of them wheresoever the same 
shall or may be found. Witness our said Sove- 
reign Lady Victoria, by the Grace of God of the 
United Kingdom of Great Britain and L-eland 
Queen, Defender of the Paith, and so forth, at 
the Eoyal Courts of Justice, the day of , 
18 . 



Whereas, by an order of the High Court of Justice made in 
a cause whereiu are plaiatiHs and defendants, and 

dated the day of 

It was ordered that a proper person should be appointed to 
receive [or that upon the above bounden first giving secu- 
rity he should be appointed receiver of] the rents and profits 
of the real estate, and to collect and get in the outstanding 
personal estate of in the said order named. And whereas 
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tlie Judge to whom this cause is assigned hath [approved of the 
said as a proper person to le such receiver, and hatK\ 

approved of the ahove bounden and as sureties for the 
said , and hath also approved of the above-written recog- 
nizance with the underwritten condition as a proper security 
to be entered into by the said and pursuant to the 

said order and the general orders of the said Court in that 
behalf, and in testimony of such approbation the Chief Clerk 
of the said Judge hath signed an allowance in the margin 
hereof. 

Now the condition of the above-written recognizance is such 
that if the said do and shall duly account for all and 

every the sum and sums of money which he shall so receive 
on account of the rents and profits of the real estate, and in 
respect of the personal estate of the said , at such periods 
as the said Judge shall appoint, and do and shall duly pay 
the balances which shall from tioae to time be certified to be 
due from hiTn as the said Court or Judge hath directed or 
shall hereafter direct, then the above recognizance shall be 
void and of none eSect, otherwise the same is to be and 
remain in full force and virtue. 

Taken and acknowledged by the above-named, &c. 



FOEM 7. 

Oeder Atpointing Eeceitek. 

In the High Court of Justice, 
Queen's Bench Division. 188 . No. 

The Hon. Mr. Justice , Judge in Chambers. 

Plaintiff. 
Defendant. 
Upon hearing for the plaintiff, and upon reading the 

affidavit of . 

It is ordered that be appointed receiver upon first giving 
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security by bond to the satisfaction of one of tlie Masters of 
the Supreme Court of Judicature [or, " the District Eegistrar ' ' 
as the case may be], to receive the rents, profits, and monies 
receivable in respect of the following property (that is to say), 
But this appointment is to be without prejudice to the 
rights of any prior incumbrancers upon the said premises, 
who may think proper to take, possession of or receive tha 
same by virtue of their respective securities, or, if any prior 
incumbrancer is in possession, then without prejudice to such 
possession. 

And that the tenants of the said premises do attorn and pay 
their rents in arrear and growing rents to such receiver. And 
that such receiver have liberty, if he shall think proper (but 
not otherwise), out of the rents, profits, and monies to be 
received by him, to keep down the iuterest upon the prior 
incumbrances, according to their priorities, and be allowed 
such payments (if any) in passing his accounts, and that such 
(3 months), receiver shall on the day of next, and at such further 
and other times as may be ordered by the Master [or " Dis- 
trict Eegistrar"], leave and pass such accounts, and shall on 
(1 month the day of next, and at such further and other times 
mouths)! ^^ ™^y ^® hereafter ordered by the Master [or "District 
Registrar"], pay the balance or balances appearing due on 
the accounts so left or such part thereof as shall be certified 
as proper to be so paid; such sums to be paid in or towards 
satisfaction of what shall for the time being be due in respect of 
the judgment signed on the day of for the sum of £ 
debt, and £ for costs, making together the sum of £ 
And that the costs of this order and of carrying the same into 
eflect and of obtaining the discharge of the receiver (such costs 
to be ascertained by the Master [or ' ' District Eegistrar "]) shaiE 
be primarily payable out of the sums received by the receiver, 
but if there shall be no sums received or the amount shall be 
insufficient, then upon the certificate of the Master [or " Dis- 
trict Eegistrar "] being given stating the amount of the defi- 
ciency (such certificate to be given after passing the final 
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aoconnt), the amoimt of the deficiency so certified shall be 
paid by the judgment debtor to the judgment creditor. 

It is further ordered that the balance (if any) remaining in 
the hands of the receiver, after making the several payments 
aforesaid, shall forth-with be paid by the receiver into Court 
to the credit of this action, subject to further order. 

And any of the parties are to be at liberty to apply to the 
Judge in Chambers as there may be occasion. 

Dated this day of , 188 . 



Poem 8. 

Oedee ApporNTiNG Eeceiver or a Eeteesionaet 
Intesest.* 

In the High Court of Justice, 

Queen's Bench Division. 188 . No. 

The Hon. Mr. Justice , Judge in Chambers. 

A. B., C. D., and E. F. . . ■ ■ Plaintiffs, 
and 

Q jj;^ Defendant. 

Upon hearing counsel for the plaintiJffis, and upon reading 
the affidavits of the plaintiff C. D., and of I. J., filed the 
day of 

It is ordered that the plaintiff, C. B., be appointed receiver 
-without security to receive the interest to which the defen- 
dant became and is entitled under the will of his father 
K E who died on the day of , and wHch will was 
proved on the day of in the Probate Division of this 
Honourable Court (Principal Eegistry) by L. H., widow 
of the testator therein named, namely, one third part of the 

» This form was setUed by Stirling, J., whilst sitting as Judge 
in the Common Law Chambers. 
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residuary estate of the testator or the proceeds thereof in 
remainder expectant on the death of his mother the said 
L. H., who is entitled to a life interest therein. But this 
appointment to be without prejudice to the rights of any- 
prior incumbrancers upon the said interest of the said defen- 
dant, the plaintiff undertaking not to act without the leave 
of the Court or a Judge. 

And it is ordered that such receiver if hereinafter permitted 
to act do pass his accounts (if any) in such manner and time 
as may be hereafter ordered, and pay the balance or balances 
appearing due on the aocoimts so left or such part thereof as 
shall be certified as proper to be paid by bi-m ; such sums to 
be applied in or towards payment of what shaU. for the time 
being be due ia respect of the judgment signed on the day 
of for the sum of £ debt, and £ for costs, making 
together the sum of £ . And any of the parties are to be 
at liberty to apply to the Judge in Chambers as there may be 
occasion. And that the costs of this order and of the 
(Or Dis- receivership, to be ascertained by the Master i£ necessary, 
fa^^Eegis- abaU be primarily payable out of sums received by the 
receiver, but if there shall be no fund out of which the same 
can be paid by the receiver, then upon his certificate to that 
effect (to be given after passing his final account), the same 
shall be paid by the judgment debtor to the judgment 
creditor and execution may issue for the same. 
Dated this day of , 188 . 
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PORM 10, 

Afitdatit TEiorrDfG Eeceiveb's Account (0. L. r. 20). 

In the Higli Court of Justice. 
Chancery Division. 
Mr. Justice 

(Title.) 

I. of , the receiyer appointed in this cause, make 

oath and say as follows : — 

1. The account marked -with the letter A, produced and 
sho-vm to me at the time of swearing this my affidavit, and 
purporting to be my account of the rents andprojits of the real 
estate and of the outstanding personal estate of , the testator 
[or intestate] in this cause, from the day of , 18 , to 
the day of , 18 , both inclusive, contains a true 
account of all and every sum of money received by me or by 
any other person or persons by my order or, to my know- 
ledge or belief, for my use on account, or in respect of the 
said rents and profits accrued due on or before the said day 
of on an account or in respect of the said personal estate, 
except what is included as received in my former account [or 
accounts] sworn by me. 

2. The several sums of money mentioned in the said 
account, hereby verified to have been paid and allowed, have 
been actually and truly so paid and allowed for the several 
purposes in the said account mentioned. 

3. The said account is ]ust and true in all and every the 
items ajid particulars therein contained, according to the best 
of my knowledge and belief. 

4. W. X. and T. Z. , the sureties named in the recog- 
nizance dated the day of , 18 , are both aUve, and 
neither of them has become bankrupt or insolvent. 



CHAEame ORDERS 

ON STOCK AND SHAKES. 



CHAEGma OEDEES 

ON STOCK AND SHARES. 



Section I. 

Neither Grovemment stock, funds and annuities, 
nor stock and shares in putlio companies, were a 
class of property available in execution before tbe 
commencement of this reign ; but just as tbe Legis- 
lature came forward in 1854 and made " debts " 
available in execution by tbe Common Law Pro- 
cedure Act, 1854, so previously, in 1838, it bad 
made Grovemment stock, &c., and stock and shares 
in public companies so available. 

This was eifected by the 14th and 15th sections of 
1 & 2 Vict. c. 110, which provide as foUows : — 

Section 14. And be it enacted, that if any person Stock and 

snares in 

against whom any judgment shall have been entered P™°^j^^ 
up in any of Her Majesty's Superior Courts atpnbUo^ 
Westminster shall have any Government stock, teiongmg 

debtor 
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maybe funds or annuities, or any stock or shares of or in 

with pay- any public company in England (whether inoor- 

zneut of 

judgment porated or not) standing in his name in his , own 

debt. 

right, or in the name of any person in trust for him, 

it shall he lawful for a Judge of one of the Superior 
Courts, on the application of any judgment creditor, 
to order that such stocks, funds, annuities or shares, 
or such of them or such part thereof respectively as 
he shall think fit, shall stand charged with the pay- 
ment of the amount for which judgment shall have 
been so recovered and interest thereon, and such 
order shall entitle the judgment creditor to all such 
remedies as he would have been entitled to if such 
charge had been made in his favour by the judg- 
ment debtor ; provided that no proceedings shall be 
taken to have the benefit of such charge until after 
the expiration of sis calendar months from the date 
of such order. 

Charging Section 15. And in order to prevent any person 
order to be . . 

made in agamst whom judgment shall have been obtained 

the first jL. . J. • 

instance from transferring, receiving or disposing of any 

and on stock, fuuds, annuities or shares hereby authorized 

notice to "' 

the bank or to be charged for the benefit of the judgment 

company jo 

to operate creditor under an order of a Judge, be it further 

as a dis- *^ ' 

tringas. enacted that every order of a Judge ohargiag any 

Grovernment stock, funds or annuities, or any stock 
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or shares in any public company under this Act shall 
Tae made in the first instance ex parte and without 
any notice to the judgment debtor, and shall be an 
order to show cause only ; and such order, if any 
Crovemment stock, funds or annuities standing in 
the name of the judgment debtor in his own right, 
or in the name of any person in trust for him, is or 
are to be affected by any such order, shall restrain 
the Governor and Company of the Bank of England 
from permitting a transfer of such stock in the mean- 
time and until such order shall be made absolute or 
discharged ; and if any stock or shares of or in any 
pubHo company standing in the name of the judg- 
ment debtor in his own right, or in the name of any 
person in trust for him, is or are to be affected by any 
«uch order shall in like manner restrain such public 
company from permitting a transfer thereof, and if 
after notice of such order to the person or persons 
to be restrained thereby, or iu case of corporations to 
any authorized agent of such corporation, and before 
-the same order shall be discharged or made absolute 
such corporation or person or persons shall permit 
any such transfer to be made, then and in such case 
-the corporation or person or persons so permitting 
fiuch transfer shall be liable to the judgment creditor 
ior the value or amount of the property so charged 

11 
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and so transferred or sucli part thereof as may be 
sufficient to satisfy his judgment ; and that no dis- 
position of the judgment debtor in the meantime 
shall be valid or effectual as against the judgment 
creditor, and further, that unless the judgment debtor 
shall, vsdthin a time to be mentioned in such order, 
show to a Judge of one of the said Superior Courts 
sufficient cause to the contrary, the said order shall 
after proof of notice thereof to the judgment debtor, 
his attorney or agent, be made absolute, provided 
that any such Judge shall, upon the application of 
the judgment debtor or any person interested, have 
full power to discharge or vary such order, and to 
award such costs upon such application as he may 
think fit. 

The first section of 3 & 4 Yict. c. 82, provides as 
follows : — 
ProTMons The aforesaid provisions of the said Act (i.e. 1 & 2 

vict.o.uo, Yiot. c. 110, s, 14) shall be deemed and taken to 
B. 14, ex- ' 

**"'t^*°t ®^*^^*^ ^ ^^ interest of any judgment debtor, 
^cka*T "''^^^ther in possession, remainder or reversion, and 
ttrfflyi^*^ whether vested or contingent as well in any such 
thereof stocks, funds, annuities or shares as aforesaid, as also 
stock" &o. ^ *^® dividends, interest or annual produce of any 
in Court, g^g]^ stock, funds, annuities or shares, and whenever 
any such judgment debtor shall have any estate, right, 
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title or interest, vested or contingent, in possession, 
remainder or reversion, into or out of any sueli stocks, 
funds, annuities or shares as aforesaid, ■wMch. now 
are or shall hereafter be standing in the name of the 
Accountant- General of the Court of Chancery or the 
Accountant- General of the Court of Exchequer, or 
into or out of the dividends, interest or annual pro- 
duce thereof, it shall be lawful for such Judge to 
make any order as to such stock, funds, annuities or 
shares, or the interest, dividends or annual produce 
thereof in the same way as if the same had been 
standing in the name of a trustee of such judgment 
debtor ; provided always that no order of any Judge 
as to any stock, funds, annuities or shares standing 
in the name of the Accountant- General of the Court 
of Chancery, or the Accountant- General of the Court 
of Exchequer, or as to the interest, dividends or 
annual produce thereof, shall prevent the Governor 
and Company of the Bank of England, or any public 
company from permitting any transfer of such stocks, 
funds, annuities or shares, or payment of the interest, 
dividends or annual produce thereof in such manner 
as the Court of Chancery or the Court of Exchequer 
respectively may direct, or shall have any greater 
effect than if such debtor had charged such stock, 
funds, annuities or shares, or the interest, dividends 
11(2) 
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or annual produce thereof in favour of the judgment 
creditor with the amount of the sum to be mentioned 
in any such order. 

Order By Order XLVI. rule 1 of the Eules of the 

Supreme Court of 1883, it is provided as follows : — 
" An order charging stock or shares may be made 
by any Divisional Court, or by any Judge, and the 
proceedings for obtaining such order shall be such 
as are directed, and the effect shall be such as is pro- 
vided by the Acts 1 & 2 Yict. c. 110, ss. 14 and 15,. 
and 3 & 4 Vict. c. 82, s. 1." 

Who may The first inquiry naturally is : Who may obtain a 

obtain a 

charging chargmg order ? 

By the very terms of sect. 14 of the Act of 1838, 
it was only one who had obtained a judgment for the 
recovery of money on whom the benefit of the 
section was conferred. The 18th section of the Act, 
however, provided that "all decrees and orders of 
Courts of Equity, and aU Rules of Court of Common 
Law, and aU orders of the Lord Chancellor, or of the 
Court of Eeview in matters of bankruptcy, and aU. 
orders of the Lord Chancellor, in matters of lunacy, 
whereby any sum of money, or any costs charges 
shall be payable to any person, shall have the effect 
of judgments in the Superior Coiirts of Common 
Law, and the persons to whom any such monies or 



order ? 
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costs chargea or expenses shall be payable shall be 
deemed judgment creditors within the meaning of 
this Act." 

Further, the 24th rule of Order XLII. of the 
Eules of the Supreme Coui-t of 1883, provides that 
" every order of the Court or a Judge ia any cause 
or matter may be enforced agaiust all persons bound 
thereby in the same manner as a judgment to the 
same efEect." 

It would seem, therefore, that any decree or order 
made by any branch of the Supreme Court, for the 
payment of money by one person to another, is on 
the same footing as a judgment for such payment, so 
far as the right to a charging order is concerned. 

The amount payable under the judgment, order 
or decree, must be a sum ascertained before the 
charging order is granted. " The authorities," says 
James, L. J., in Widgery v. Tepper (L. E,. 6 Ch. D. 
at p. 369), "are sufficient to show that a charging 
order cannot be given, except for an ascertained sum, 
and not for costs charges and expenses, until they 
have been taxed. The necessity of an ascertained 
sum has been settled by numerous authorities ; the 
necessity of the costs being taxed is clear from the 
case of Jones v. Williams " (8 M. & W. 349). 

If, however, the sum be ascertained, a charging 
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order may be made, although the payment of it is, 
by the judgment, order or decree, deferred. {Bagnall 
V. Carlton, L. E. 6 Oh. D. 130.) 

Against The next inquiry is. Against whom a charging 

chaxging order can be obtained ? 

beob- It is clear from the words of the 14th section 

tamed. 

that he must be a person liable to pay another a 

simi of money by direction of the Court. The 
process is apparently applicable, eyen though the 
debtor is not within the jurisdiction of the Court. 
{In reGethin, Ir. E. 10 Eq. 512.) 

If he be an administrator, against whom a judg- 
ment de bonis testatoris has been obtained, the Court 
has refused to make a charging order against Govern- 
ment stock standing in his name and held by him as 
such administrator. {Hewat v. Davenport, 21 W. E. 
78.) See, too, Taylor v. Turnbull (4 H. & N. 495), 
where the debtor was an executor beneficially inte- 
rested in an annuity as legatee. 

The debtor must be alive at the time when the 
charging order is obtained. {Finney v. Hinde, L. E. 
4 Q,. B. D. 102.) He is the person upon whom 
sect. 15 confers the right to appear and show cause 
why the order nisi should not be made absolute ; he 
cannot do this^ if he be dead. 

If the debtor be dead, no charging order can be 
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obtained against his executors, unless and until 
judgment has been obtained against them as exe- 
cutors, and it is doubtful whether, under the existing 
procedure, this can be done at all. The obtaining of 
leave under Order XLII. r. 23, to issue execution 
against the executor of a deceased judgment debtor, in 
no way operates as a judgment against such executor. 
{Stewart v. Bhodes, (1900) 1 Ch. 386 ; and particu- 
larly the judgment of lindley, M. R.) 

It follows to consider what property is the subject- Subject- 
matter of a charging order. charging 

The words of section 14 are, " Government stock, 
funds or annuities, or any stock or shares of or in 
any public company in England (whether incorporated 
or not)." 

In Macintyre v. Connell (20 L. J. Ch. 284), it was 
held that the Union Bank of London, a banking 
co-partnership legalized under and regulated by 
7 Geo. rV. 0. 46, was a "public company not in- 
corporated" within the meaning of this section. 
See, too, araham v. Connell (19 L. J. Ex. 361). 
In Nicholla v. Rosewarne (28 L. J. 0. P. 273), the 
Court of Common Pleas thought it a doubtful ques- 
tion whether a mining company conducted on the 
cost-book principle, the register of shareholders in 
which the public were not entitled to see, though 
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the shareholders were entitled to seU their shares to 
the public, was a public company within the section ^ 
they did not, however, decide the point. 

In Morris v. Manesty (14 L. J. Q. B. 285) it was 
held that an annuity or pension granted by the 
East India Company and liable to be discontinued 
at their pleasure was not " a GrOTernment annuity " 
within the section. (Of. too, as to what is " a 
Q-OTernment annuity," Witham v. Lynch, 1 Ex, 
391.) 
Part of rjfj^Q words " or such of them or such part thereof 

respectively " in section 14 seem to empower the 
limitation of the charging order to a part only of 
the debtor's stock, and to certain only of his shares. 
(Of. Stanley v. Bond, 8 Beav. 50.) 

■Worthless If the Judge arrives at the conclusion that the 

shares. 

shares or stock are or is worthless, or already en- 
cumbered up to its full value, he can in his discretion 
(which will not be lightly interfered with) refuse to 
allow a charging order to stand. [Wicks v. Shand, 
67 L. T. 609, 0. A.) 

Nature of The next iuquiry which presents itself is. What 

debtor's ■,,,,. . 

interest in must be the debtors interest m the stock or 

stock or 

shares. shares ? 

The governing words, of course, are " standing in 

his name, in his own right, or in the name of any 
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person in trust for him." It follows that if the 
shares or stock stand in the debtor's name, but he 
has no beneficial interest therein, and is a trustee 
thereof for others, that no charging order can be 
made. {CHll y. Continental Union Gas Co., L. E. 
7 Ex. 332 ; Re Blakeney Ordnance Co., 25 W. E. 
Ill ; Cooper v. Griffin, (1892) 1 Q. B. 740 ; Eoward 
V. Sadler, (1893) 1 Q. B. 1.)* "The judgment 
creditor," said Bramwell, B., in QUI v. Continental 
Gas Co., ubi supra, " cannot by his charging order 
get any more than the debtor could honestly give 
him." (See, too. Gray v. Stone, 69 L. T. 283.) 
Consistently with this, if the debtor have any bene- 
ficial interest in the shares standing in his name (as, 
for example, if he has mortgaged them, or deposited 
the certificates as a security), they are standing in 
his own name, in his own right, sufficiently for the 
purposes of section 14, and a charging order can be 
made to take effect on his beneficial interest. (Fuller 
V. Earle, 7 Ex. 796.) Here it is clear the debtor 
could himself have further charged the shares, and 
the charging order will operate in lieu of such further 
charge. 

The next question is, Whether the stock or shares 

* Cragg v. Taylor (L. B. 1 Ex. 148) is overruled by the above 
authorities. 
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stand " in the name of any person in trust for the 
debtor"? 

The first section of 3 & 4 Vict. o. 82, extends the 
application of section 14 of the earher Act to 
(a) eases in which the debtor's interest is in remainder 
or reversion, or vested or contingent; (/3) to the 
dividends, interest and annual produce of the stock 
or shares; and (y) cases in which the stock, 
shares, &c. are standing in the name of the 
Accountant-General of the Court of Chancery,* 
or the Accountant-General of the Court of Ex- 
chequer. 

The debtor need not be the sole beneficiary for 
whom the shares, &c. are held in trust (Fowler v. 
Churchill, 11 M. & W. 57 ; Souih Western Loan Co. 
T. Eohertson, L. E. 8 Q,. B. D. 17), and the property 
win be charged, even though his beneficial interest is 
remote. {Cragg v. Taylor, L. E. 2 Ex. 131.) 

Stni, the debtor's interest must be an interest in 
the shares or stock themselves. And where the facts 
show that in the stock or shares the debtor never 
could have any interest, but only in their proceeds, 
after sale, no charging order will be made. {Dixon 
V. Wrench, L. E. 4 Ex. 154.) 

* Now the Paymaster-General. 
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If the debtor be a married woman, and the shares 
be held in trust for her separate use, with a restraint 
against anticipation, neither the shares nor the accru- 
ing dividends can be charged. {Stanley v. Stanley, 
L. E. 7 Ch. D. 589 ; and cf. Carter v. Mahon, 4 Ir. 
Eq. E. 305.) 

Though money standing to a debtor's credit in Money in 
Court (not being the proceeds of, or dividends on, standing to 

pT sort oi 

stock or shares within section 1 of 3 & 4 Vict. c. 82) debtor, 
is not within 1 & 2 Yict. c. 110, s. 14, nor within 
3 & 4 Vict. c. 82, s. 1, yet by analogy to those Acts, 
and in exercise of its equitable Jurisdiction, the Court 
can make a charging order on such money having the 
same effect as a charging order on stock or shares 
under the Acts. {Brereton v. Edwards, L. E. 21 
Q. B. D. 226, 488.) 



Section II. 

The proceedings are commenced by the creditor Proeedure. 
making an ex parte appKcation at Chambers before 
the Master or District Eegistrar (without any pre- 
vious notice to the debtor), supported by an affidavit 
shortly referring to the unsatisfied judgment, and 
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the particular stock or shares in which he believes 
the dehtor to be beneficially interested. (See form 
of affidavit, ^os^, in Appendix, Form 1.) 

The application ■wiU. be made in the action or pro- 
ceeding in which the judgment or decree has been 
obtained. 

Upon this the Master makes a charging order nisi. 
(See form of order nisi in Appendix, Form 2.) This 
order nisi, it will be noted, immediately charges the 
property, but provides for cause being shown to the 
contrary before the Judge at Chambers on a specified 
day, which would be after the lapse of a reasonable 
interval. This order, when drawn up, will be served 
upon the debtor, and also upon the company in which 
the shares are held, or the bank having control of the 
stock, as the case may be. This gives them the op- 
portunity of appearing to show cause at the time 
specified. If neither the debtor nor the company or 
bank have any ground to show cause, they need not 
appear, and the order absolute can be made by the 
Judge in their absence. If they do appear, and un- 
successfully resist the making of the order absolute, 
they will probably have to pay the costs occasioned 
by such unsuccessful opposition. If they appear and 
show that the debtor has no beneficial interest in the 
property at aU, the order nisi will be discharged, and 
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probably with costs. (See form of order absolute in 
Appendix, Form 3 ; and form of order discharging 
order nisi, Form 4.) 

By the very words of section 15, it will be noted, 
■the order nisi is only to be made absolute " after 
proof of notice thereof to the judgment debtor, his 
attorney or agent." An affidavit proving such 
notice will therefore always be requisite if the debtor 
do not appear, on the application to mate the order 
absolute. The Master, after making an order nisi, 
is functus officio, and has no iurisdietion whatever to 
discharge or vary such order ; this is for the Judge, 
and the Judge alone. {MitcJiell v. Be Vesey, 67 
L. T. 53.) 

From either the granting of the order absolute or Appeal, 
the discharge of the order nisi, by the Judge, there is 
the ordinary right of appeal; but, inasmuch as in 
either case, it would seem to be a matter of " prac- 
tice and procedure " (Judicature Act, 1894, s. 1 (4) ), 
the appeal will be to the Court of Appeal direct. 
Inasmuch, too, as the order would seem to be an 
interlocutory order, such appeal could only be 
brought by leave of the Judge at Chambers, or of 
the Court of Appeal. 

A stop order as ancillary to a charging order stop order 

. in aid. 

seems now to be of no efficacy. It suffices to give 
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notice to the Paymaster-General. {Brereton v. 
Edwards, L. E. 21 Q. B. D. 488.) 
Position of After the order is made ahsolute there is no power, 

third . 

party. even at the instance of a third party, who claims the 
property and was ignorant of the proceedings, until 
after the order was made absolute, to rescind or dis- 
charge such order [Jeffryes y. Reynolds, 52 L. J. Q. B. 
55 ; Brew y. Willis, (1891) 1 Q. B. 450) ; for the 
concludiDg words of section 15 only apply to an 
application to vary or discharge the order nisi, and 
not the order absolute. 

Consistently with this, however, if the judgment 
upon which the charging orders (nisi and absolute) 
are based is set aside, the charging order (both nisi 
and absolute) must go with it. {Brain v. Harick, 
10 E. 171.) 

Effect of The effect of the order nisi is specifically stated in 

charging 

order. seotions 14 and 15 ; it creates the charge, and operates 
as an injunction, as therein stated. (See In re Sut- 
chinson, L. E. 16 Q. B. D. 515.) 

Its efficacy, whilst it stands, is just the same as 
that of the order absolute, and on the latter being 
made, it operates as from the date of the making of 
the order nisi. {Haly v. Barry, L. E. 3 Ch. App. 452.) 

The effect of the order is just as though the debtor 
had charged, in the creditor's favour, his beneficial 
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interest in the property. Whilst, therefore, it gives 
the creditor priority over any subsequent alienee of 
the debtor, it can never have the effect of giving 
him priority over any prior alienee or incumbrancer. 
" It has been decided," says Kay, J., ia Carter v. 
Stadden (3-i W. R. 363), "in many cases, of which 
I need only refer to Beavan v. Earl of Oxford (4 
W. E. 275), Scott V. Lord Eastings (6 W. E. 862), 
and Saly y. Barry (L. E. 3 Ch. App. 457), that a 
charging order only effects a charge upon such 
interest as the debtor had in the property at the 
date of the order nisi. A judgment creditor is not in 
the position of a mortgagee ; he simply takes under 
his process such interest as the debtor may happen 
to have. {Wliitworth v. Gaugain, 1 Ph. 728.) He is 
subject to all prior charges, legal and equitable, 
whether he knows of them or not, and cannot by a 
charging order obtain priority over them." (See too 
Warhurton v. Hill, 2 W. E. 365, and the dissentient 
judgment of Erie, J., in Watts v. Porter, 3 Ell. & 
Bl. 743, which case must be considered as over- 
ruled.) 

The words in section 14, stating that the operation 
of the charge shall be to "entitle the judgment 
creditor to aU such remedies as he would have been 
entitled to, if such charge had been made in his 
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favour by the judgment debtor," do not limit tbe 
efficacy of the charging order, by a consideration of 
the capacity of the judgment debtor to create the 
charge. " His capacity," says Lindley, L. J., in Re 
Leavesley ( (1891) 2 Oh. 1), " ceases to be material, 
when judgment has been properly obtained against 
him." Accordingly, a charging order obtained by a 
judgment creditor of a lunatic in respect of a debt 
incurred before the limacy is valid and effective. 
{Re Leavesley, uU supra.*) 

Such an order must be an absolute order charging 
the lunatic's property in the ordinary way, and the 
Judge has no power to provide that so much of the 
property shall stand charged with payment of the 
judgment debt " as the Lords Justices sitting in 
Lunacy may deem applicable to payment of the 
judgment debt." {Some v. Fountain, L. E. 23 
Q. B. D. 264.) Consistently with this, however, the 
Court in Lunacy has an overriding power to apply 
the lunatic's property for his maiatenance, and any 
charging orders obtained by creditors are, and must 
always be, subject to this power. {In re Plenderkith, 
(1893) 3 Ch. 332.) 



* Re Onslow's Trusts (L. E. 20 Eq. 677) can only he treated as 
an authority that a charging order based upon an invalid judg- 
ment is also invalid. 
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As to the effect of a chaxging order in deter- 
mining a debtor's interest (under a ■will, settlement 
or other doonment) defeasible on alienation, see 
Monfefim-e v. Behrem (L. E. 1 Eq. 171), Eoffetj v. 
Bent (L. E. 3 Eq. 759), and West v. Turner 
(59 L. T. 494). 

The obtaining of the order nisi constitutes the Effect oi 

... . debtor's 

creditor a secured creditor •within the meaning ofiJ™^- 

° ruptoy. 
section 168 of the Bankruptcy Act, 1883, and his 

position as such is in no way affected by section 45 

of that Act ; for an order nisi charging shares is not 

" an execution against the goods of a debtor " within 

the meaning of that section. {In re SutcMnson, L. E. 

16 Q. B. D.) 

Nevertheless, if on bankruptcy of the debtor the 
title of the trustee in bankruptcy relate back to a 
date anterior to the date of the order nisi, the title of 
the trustee -will override that of the creditor who 
obtains the order nisi; for the obtaining of such 
order nisi is not a " transaction " protected by section 
49 of the Bankruptcy Act, 1883. {In re 0' Shea's 
SeUkment, (1895) 1 Ch. 325.) 

Prima facie, the obtaining of the charging order 
does not debar the creditor from further proceeding 
on a bankruptcy notice served on the debtor before 

12 
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the charging order was ohtained. {& parte 
WMurdo, 37 W. E. 72.) 
Mode of By the express terms of section 14, the creditor 
charge. cannot enforce the charge he has obtained by the 
order till the expiration of six months from its date. 
He can, however, as a precautionary measure, prevent 
any interim dividends during the six months being 
paid to the debtor {Watts v. Jeffryes, 3 Mac. & G. 
372), and this by an action, if necessary. {Bristed v. 
Wilkins, 3 Hare, 235.) If, however, the stock be 
under the control of the Court, it would seem that 
all that is necessary, during the six months, is to 
give notice of the charging order to the Paymaster- 
General. (See Brereton v. Edwards, L. E. 21 
a B. D. 488.) 

On the expiration of the six months, the creditor 
is at length in a position to enforce his charge ; but 
he cannot, as in garnishee proceedings or in proceed- 
ings for a receiver by way of equitable execution, 
proceed summarily and expeditiously by summons in 
the action in which he has obtained his judgment 
and charging order. His proper course, if he wishes 
the stock or shares realized, is to commence pro- 
ceedings by writ or originating summons in the 
Chancery Division to enforce the charge. {Leggott 
V. Western, L. E. 12 Q. B. D. 287; Colien v. 
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£ead€ll, 91 L. T. Jo. 250; Ricketts v. Ricketts, 
W. N. (1891) 29.) 

In such new proceedings he cannot obtain leave 
to issue a writ for service out of the jurisdiction 
under Order XI., rule 1 (e) ; for (a) there is no con- 
tract between the creditor and debtor; (/3) even if 
there were, there is no breach of it by the debtor. 
(M&ritz V. Stq>han, 3 W. E. 779.) * 

* This six months' delay and cmnbroxis mode of enforcement, 
on its expiration, seriously impair the value of the whole process 
to creditors. 



12(2) 
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FOEM 1. 

AiTiDAYiT IS Stjppobt OP Ohaeginq Obdee Nisi. 

In the Higli Court of Justice, 

Queen's Benoli Division. 1900. A. No. . 

Between A. B Plaintiff, 

and 

CD Defendant. 

l,A.B.oi , the above-named plaintiff, make oath and 

say as follows : — 

1. The above-named defendant is justly and truly indebted 
unto me in the sum of £ upon and by virtue of a judg- 
ment entered up in this action on the day of 

A.D. , and whereby I recovered against the said 

defendant £ [the amount of the monies including costs 

recovered^. 

2. There is now standing in the books of the Governor and 
Company of the Bank of England ia the names of E. F. and 
{?. H. in trust for the said defendant [or " in the defendant's 
name in his own right," as the case may Je], the sum of 
£ £3 per cent, reduced annuities [or " £3 per cent, 
consolidated annuities," or " £3 5s. Qd. per cent, reduced 
annuities," or " long annuities," as the case may 6e]. 
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3. I am informed and Terily believe that the said defend- 
ant is beneficially interested tberein and entitled to the same 
[or "to the dividends payable thereon "J for his own use and 
benefit. 

Sworn, &c. 



FOEM 2. 

Oedee OHAnarfTG Stock — ^Nisi. 

[Heading as in Form 1.] 

Upon hearing , and upon reading the affidavit of , 

filed the day of , 1900, whereby it appears that the- 
plaintiff recovered a judgment against the defendant on the 

day of , 1900, for the sum of £ and £ 

costs, that the said defendant is stiU indebted to the 
plaintiff in the said sums so recovered, and that there is 
standing ia : 

It is ordered that unless sufficient cause be shown to the 
contrary before the Judge in Chambers, Central Office, Eoyal 
Courts of Justice, Strand, London, on the day of , 

1900, at o'clock in the forenoon, the defendant's inte- 

rest iu the so standing as aforesaid shall, and that in the 

meantime do, stand charged with the payment of the above- 
mentioned amoimt due on the said judgment. 

Dated the day of , 1900. 



FOEM 3. 

Oedee, Chaeging Stock — Absolute. 
[Heading as in Form 1.] 
Upon hearing , and upon reading the affidavit of , 

filed the day of , 18 , and an order niai made 
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herein on tlie day of , 18 , reciting the affida-vit 

of , wherehy it appeared that the plaintiff recovered a 

judgment against the defendant on the day of , 

18 , for the sum of £ and £ costs, that the said 

defendant is still indebted to the plaintiff in the said sums so 
recovered, and that there is standing iu : 

It is ordered that the defendant's interest in the so 

standing as aforesaid, stand charged with the payment of 
the ahove-mentioned amount due on the said judgment. 

Dated the day of , 18 . 



Form 4. 

Oedee Dischaeging OS VAETma the Oedee Nisi. 
[Heading as in Form l.J 

Upon hearing the solicitors or agents on both sides and 
reading the affidavit of O. D., and pursuant to the statute in. 
that hehaK, I order that my Order [m- "the order of Master 

" ], made herein on charging the sum of £ 

£3 per cent, reduced annuities [descrihe the stock, as the case 
may he, see descriptions in Perm No. 1, ante, p. 181], stand- 
ing in the hooks of the Governor and Company of the Bank 
of England in the names of E. F. and Q. H. [as the case may 
he'], and the dividends payable thereon, with the payment of 
the sum of £ , be discharged [_or " varied by 

stating in what respect]. 

Dated 
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INDEX TO ATTACHMENT OF DEBTS. 



APPIDAVIT, 

in support of order for examination, of judgment debtor, 

18. 
in support of gamiahee order nisi, 44. 
forms of, 77, 79. 

ANNUITY, 

wlien attacliable, 24, 

APPEAL 

against garnishee order nisi, 44. 

against order directing issue, 52. 

does not lie from summary determination by consent, 55. 

does lie from decision of County Court Judge, 73. 

ASSIGNEE 

of judgment debt can attach, 11. 

ATTACHMENT OE DEBTS, 

what it is, and when process was created, 1 — 4. 

who may attach, and when, 9 — 15. 

means of ascertaining whether it can be adopted, 16 — 20. 

what debts subject to process, 20 — 28. 

what debts not subject, 28 — 41. 

practice in, 43 — 64. 

in County Courts, 65 — 73. 
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BANKEES, 

money in hands of, attachable, 26, 27. 

BANEEUPTCY 

of judgment debtor, effect of, on garnishee proceedings, 

45—49. 
of garnishee, effect of, 63. 

BILL OF EXCHANGE AND PEOMISSOEY NOTE, 
monies to become due under, not attachable, 35. 

BOND OP INDEMNITY, 

■when not attachable, 35, 36. 

CHAMBEES, 

proceedings comm.enced at, 43. 

summary decision at, by consent, final, 55. 

CHEQUE, 

effect of garnishee having given, 23, 24. 

COSTS, 

rules as to, 63, 64, 73. 

Hen of debtor's solicitor for, 57 — 61. 

COUNTY OOUETS, 

their jurisdiction in attachment, 65. 

procedure therein, 65 — 73. 

appeal from, in attachment proceedings, 73. 

DEBTS, 

what are attachable, 20 — 28. 

what are not attachable, 28 — 41. 

tests for deciding whether or not attachable, 20. 

ESTOPPEL 

on garnishee from saying there is no debt due, 41. 
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EXAMINATION 

ol judgment debtor, as to debts due to him, 16—20. 
nature of, 19. 

EXECrOTION, 

wben it may issue against ganiish.ee, 52. 
on judgment of County Court Judge, 73. 
proceeds of, -when attachable, 25, 26. 
form of warrant of, in County Court, 86, 87. 

EXECUTOE, 

monies due to executor, when attachable, 24. 
legacy payable by, to judgment debtor, when not attach- 
able, 31, 32. 
money paid into Court by, not attachable, 37. 

EOEBIGN ATTACHMENT, 

in Mayor's Court, what it ia, 41. 
cases decided in, 42, 43. 

POEMS 

of attachment, proceedings in the High Court, 75 — 82. 
of proceedings in County Court, 83 — 87. 

GAENISHEE, 

summoned by order nisi, 43. 

service of order on, 44. 

courses open to, 51. 

set-ofE and claims by, against judgment debtor, 53. 

set-oft by, against judgment creditor, 53. 

issue between judgment creditor and, 54. 

suggestion by, as to third party's claim, 55 — 57. 

his duty to suggest, 69. 

costs of, 63, 64. 

HALF-PAY, 

as distinguished from pension, not attachable, 30. 
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ISSUE, 

when directed, 52. 
question on, 54. 
evidence on trial of, 54. 
proceedings subsequent to, 55, 
form of, 81. 



JUDGMENT 

formerly essential to entitle creditor to attach, 9, 10, 

JUDGMENT OEEDITOE, 

executor of, can attach, 11, 12. 

■when disentitled from attaching, 14, 15. 

means of, for examining judgment debtor, 16 — 18. 

course of proceedings to be adopted by, 43, 44. 

rights of, against garnishee, 63. 

rights of garnishee against, 53. 

costs of, 63, 64. 

JUDGMENT DEBTOR, 

debts can be attached in hands of executors of garnishee 

indebted to, 13. 
result, if he has been arrested, 14, 15. 
examination of, 16 et seq. 
effect of bankruptcy of, 45 ef seq, 
state of accounts between garnishee and, 63. 
(See JiroaMBNT Cbbditob, sv^ra.) 



LEGACY, 

when attachable, 31, 32. 

LIEN, 

course when third party claims, 65 — 57. 
form of issue when third party claims, 57. 
soUcitor's, on judgment, 57 — 61. 
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MATOE'S COTJET, 

process of foreign, attaolimeiit in, 41. 
cases on foreign attachiment in, 42, 43. 
attachment in, overridden by attaclxment in High Court, 
50. 

MONEY IN COURT, 

proper process for obtaining, 26. 



OEDEES, ^^ 

to be obtained under Order XV 11., rale 4, of the Eiiles of 

1883. ..11. 
for examining judgment debtor, 18. 
nisi, attacbing debt, 43. 
absolute, for payment, 51. 
forms of, 76, 78, 79, 80, 81, 82. 



PAYMENT, 

when it discharges garnishee, 51, 62. 

when it does not, 62. 

mode of, which garnishee cannot adopt, 62, 63. 

PAYMENT INTO COTJET, 

when it discharges garnishee, 63. 
(See Mo>Try in Cottrt, supra.) 

PENSION, 

when attachable, 27, 28. 
when not attachable, 29 — 31. 

PLAINT, 

proceedings in County Court commenced by, 72. 



EECEIVEE, 

when appoiatment of, the proper process, 25, 37. 
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EENT 

is attachable, 23. 

before it is payable qu. (?), 23. 

RULES 

of S. 0., 1883, Order XLII., 5, 6. 

Order XLV., 6—9. 

Order XLVHI., 9. 

Order XVn., U. 
of Comity Court, 1889, Order XXVIa., 66—71. 



SALARY, 

■when not attaobable, 32. 

SOLICITOE, 

claim of, to lien on judgment, 57, 58. 
effect of 23 & 24 Vict. c. 127, on claim to Uen of, 58—60. 
struggle of priority between judgment creditor and, 60, 
61. 

SPBOIAIi CASE, 

wben directed, 54. 

STATUTES CITED, 

8&9 Vict. c. 18...34. 

12 & 13 Vict. c. 106 ("Bajstkrupiot Aot, 1849"), 45. 
17 & 18 Vict. c. 104... 40. 

17 & 18 Vict. c. 125 (" CoMMOisr Lav Pbooeduee Act, 
1854"), 1,3. 

23 & 24 Vict. C. 126 (" COMMON LAW PKOOEDimE AOT, 

1860"), 3. 

23 & 24 Vict. c. 127. ..58, 59. 

24 & 25 Vict. c. 134 (" Bankrottot Act, 1861 "), 45, 63. 

32 & 33 Vict. c. 71 (" Bankbtxptct Act, 1869 "), 46. 

33 & 34 Vict. 0. 30... 40, 41. 
33 & 34 Vict. c. 35... 23. 

46 & 47 Vict. c. 72 (" BANKKtrPTOT Act, 1883"), 48, 49. 
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SUMMONS, 

calliag on iudgment debtor to be examined, 16, 17. 
latter part of order nisi consists of, 43. 
garnishee in County Court, 72. 
forms of summons, 75, 84. 



THEED PAETY, 

course wben, claims debt, or lien thereon, 55 — 57. 
course in County Court as to, 72. 

TEIAL, 

of issue, when directed, 52, 54, 72. 
evidence thereat, 54. 
proceedings subsequent to, 55. 

TETJSTEES, 

when monies attachable in their hands, 38. 



TEEDICT, 

not attachable, 28, 29. 



WAGES 

of seam.en not attachable, 40. 

of servants, &c., not attachable, 40, 41. 
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INDEX TO RECEIVERS BY WAY OF 
EQUITABLE EXECUTION. 



ACCOmSTTS 

of receiver, 125 — 127. 

APFIDATIT, 

required to support summons for receiver, 115 — 116. 
of fitness of proposed receiver, 116. 
forms of, 145, 147, 155. 

BAKKEUPTCY 

of debtor, effect of, on appoiatment of receiver, 130 — 134. 

OHAKCEET, 

former practice in, as to appointment of receivers by way 
of equitable execution, 91 — 97. 

COSTS 

of equitable execution, 127. 

COTJXTT COTJET, 

jurisdiction of, as to equitable execution, 138 — 141. 

ELEGIT, 

suing out of, formerly necessary, 94. 

13 
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EQUITABLE EXECUTION, 
what it is, 92—96. 
present jurisdiction as to, 98 — 104. 
oases in ■wMch. it is granted, 105 — 110. 
cases of refusal, 110 — 111. 

EQUITY OP EEDEMPTION, 

can be reached by equitable execution, 105, 106. 

INJUNCTION 

in aid of equitable execution, 122, 123. 

JUEISDICTION 

to appoint receivers wider than before the Judicature 

Acts, 99. 



LEGAL INTEREST, 

receiver of, may be appointed, 103 — 104, 106. 

MASTER 

has no jurisdiction to appoint receiver, 113. 

MONET IN OOUET, 

proper mode of reaching,. 112. 

OEDEE, 

appointing receiver, 122. 

forms of, appointing receiver, 145, 149, 151. 

OEDEES, 

Order L. of the Eules of the Supreme Court, 1883... 98, 

118, 119, 125, 126. 
Order LIV. of the Eules of the Supreme Court, 1883... 

113. 
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EECEIVEE, 

when formerly appointed, in Chanceiy, 92—94. 

when now appointed by way of equitable execution, 98— 

110. 
mode of appointment, 113 — 116, 
who appointed, 116 — 117. 
security required from, 117 — 119. 
remuneration of, 124. 
accounts of, 125 — 127. 
effect of appointment of, 128 — 134. 
powers and duties of, 134 — 137. 
appointment of, in County Court, 138 — 141. 

EECOGNIZANCE 

of receiver, form of, 148. 

IIBMDNEEATION 

of receiyer, 124. 

EEYEESIONAET INTEBESTS 

reached by equitable execution, 106 — 107. 



SECUEITY 

required from receiyer, 117, 122. 

SEPAEATE ESTATE 

of married woman, can be reached by equitable execution, 
108, 109, 110. 

80LICIT0E 

of applicant never appointed receiver, 117. 

STATUTES CITED, 

1 & 2 Vict. c. 110. ..130, 131, 132. 
27 & 28 Vict. c. 112. ..130, 132. 
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STATUTES Cmm)— continued. 

36 & 37 Vict. c. 66 (" Judioatttre Act, 1873"), 98, 138. 
46 & 47 Vict. c. 38 (" BAifKETjPTcrr Act, 1883"), 130, 133. 
56&57 Vict. 0.63... 109. 

SUMMONS, 

for appointment of receiyer, 113, 114. 
form, of, for appointment of receiver, 143. 
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INDEX TO CHARGINa ORDERS ON 
STOCK AND SHARES. 



APFIDAYIT 

in support of order nisi, 172. 

to prove service of order nisi, 173. 

form of, in support of order nisi, 181. 

AXNTJITY, 

•what ia a " Government annuity," 168. 

APPEAL 

from order absolute, 173. 

from discliarge of order nisi, 173. 

BANKEUPTOY, 

effect of debtor's, 177. 

CHAEGING OEDEE, 

created by 1 & 2 Vict, c, 110. ..159— 162. 
extension by 3 & 4 Vict. c. 82.. .162— 164. 
wbo may obtain, 164 — 166. 
against whom obtainable, 166, 167 
subject matter of, 167, 168. 
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CHAEGING O'ED'ER—confmued. 

procedure to obtain, 171 — 174. 

effect of, 174—177. 

effect of, in case of debtor's bankruptcy, 177. 

mode of enforcing, 178, 179. 

form of order nisi, 182. 

form of order absolute, 182. 

COMPANY, 

wbat is a " public," 167. 
wortMess sbares in, 168. 



DEBTOR, 

no charging order against deceased, 166. 
must be beneficially interested in stock or shares, 168 — 
170. 

EXECUTOR, 

position of, of deceased debtor, 167. 

FORMS 

of charging order proceedings, 181 — 183. 

JUDGE 

can alone make order absolute, 173. 

JURISDICTION, 

debtor need not be within, 166. 
Master has none to make order absolute, 173. 
service out of, not allowed Tinder Order XI. in proceed- 
ings to enforce charge, 179. 

MARRIED WOMAN, 

her position as to charging orders, 171. 
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MASTEE 

can only make order nisi, 173. 

MONET IN COTJET 

can be reached by charging order, 171. 



PEOCEDHRE 

in matter of charging orders, 171 — 179. 

SHAEES 

must be in public company, 167. 

must be of some value, 168. 

nature of debtor's interest therein, 168 — 170. 

protection of dividends on, 178. 

STATUTES, 

1 & 2 Vict. c. 110.. .159— 162. 
3 & 4 Vict. c. 82. ..162— 164. 
46 & 47 Vict. c. 72. ..177. 

STOCK 

must be in public company, 160. 
part of debtor's, can be charged, 168. 
nature of debtor's interest in, 168 — 170. 

STOP OEDEE 

in aid of charging order, 173, 174. 

THTET) PAETY, 

position of, in charging order proceedings, 174. 

TEUSTEE, 

if debtor be, proceedings inapplicable, 169, 
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Guide to the Bar.— A New Guide to the Bar, contaimng the most recent 
IJegulations and Examination Papers, and a Critical Essay on the Present Condition 
of the Bar of England. By M.A. and LL.B., Barristers-at-Law. Second Edition. 
Price 5«. cloth. 1*^° 

Legal Maxims.— Broom's Legal Maxims. A Selection of Legal Maxims, 
Classified and Illustrated. Seventh Edition. By H. Chitty, of the Jiiner Temple, 
Barrister-at-Law. [-'» t^^epr^ss. ^ 

Local Goverament.— Weight & Hobhouse's Outline of Local Government 
and Local Taxation in England and Wales (excluding London). Second Edition. 
With Introduction and Tables of Local Taxation. BJr Henky HobSouse, M.P., 
and E. L. Fanshawe, Baii-isters-at-Law. Price 7». 6d. cloth. 1894 

Magistrates. —Magistrate's Annual Practice. Being a Compendium ^of the 
Law and Practice relating to Matters occupying the Attention of Courts of Sum- 
mary Jurisdiction, with an Appendix of Statutes and Rules, Lists of Punishments, 
Diary for Magistrates, &c. By C. M. Atkinson, M.A. and LL.M., of the Inner 
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Mercantile Law.— Smith's Mercantile Law. A Compendium of Mercantile 
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Second Edition. Price 2?. 1897 

Mortgages.— EOBBINS' Ti'eatisc on the Law of Mortgages, Pledges, Liens and 
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3;: 1897 

Partnership,.— Lindlbt's Treatise on the Law of Partnership. By the Rirfit 
Hon. Sir Nathaniel. LiNDLJEY, Knt., Master of the'Eolls. Sixth Edition. By 
W. B. LiNDLEY, M.A., Lincoln's Inn, Barrister-at-Law. With an Appendix on 
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Personal Property.— Goodeve's Modem Law of Personal Property. Third 
Edition. By J. Herbert Williams and W. Morse Crowdy. Price 18s. 1899 
WiLliAMS' Principles of the Law of Personal Property, intended for the use of 
Students in Conveyancing. , By the late Joshua Williams, of Lincoln's Inn, : 
one of Her Majesty's Counsel. Fifteenth Edition, by his Son, T. Cypbian 
Williams, of Lincoln's Inn, Barrister-at-Law, LL.B. Price 21s. cloth. 1900 

Private International Law. — Dicby's Digest of the Law of England with 
reference to the Conflict of Laws. By A. V. Diobt, Esq., Q.O., B.C.L. With 
Notes of American Cases, by Professor Moore. Eoyal 8vo. Price 30s. cloth. 1896 
Westlake's Treatise on Private International Law, with Principal Keferenee to its 
Practice in England. Third Edition. By John Westlake, Q.C, late Fellow of 
Trinity College, Cambridge ; Hon. LL.D. Edinburgh ; Member of the Institute of 
International Law. Price 16s. cloth. 1890 

Real Property.— Goodeve's Modem Law of Real Property. Fourth Edition. 
By Sir Howard WARBOPiON Elphinstonb and James W. Clark^ Barristers- 
at-Law. Price 21s. cloth. 1897 

Kelke's Real Property Law. An Epitome of Real Property Law, for the use of 
Students. By W. H. Hastings Kelke, M. A., of Lincoln's Inn, Barrister-at-Law. 
Second Edition. Price 6». cloth. 1899 

Real Property Sheet. An Analysis of the Law of Real Property. Price Is. 1891 
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Real Fvoperty— continued. \ 

Shelford's Real Property Statutes. Including the Principal Statutes relating to 
Eeal Property passed in the Reigns of King mlliam IV. and Queen Victoria ; with 
notes of decided Cases. Ninth Edition. Bjr Thomas H. Cahson, assisted by 
Harold B. Bompas, Barristers-at-Law. Price 30s. cloth. 1892 ' 

Williams' Principles of the Law of Real Property. Intended as a First Book for the 
^use of Students in ConToyanoing. Eighteenth Edition. By T. Cyprian 
"Williams, Barrister-at-Law. Price 21s. cloth. 1896 

Roman Law. — Hunter's Introduction to the Study of Roman Law and the 
Institutes of Justinian. Fifth Edition. With a Glossary explaining the Technical 
Terms and Phrases employed in the Institutes. By W. A. Hunter, M.A., LL.p.,, 
of the Middle Temple, Barrister-atrLaw, Professor of Jurisprudence, Uniyersity 
College, Loudon. Price 7s. 6rf. cloth. 1900 

Hdnter's Roman Law. A Systematic and Historical Exposition of Roman Law in 
the Order of a Code. By W. A. Hunter, M.A., LL.D., Professor of Roman Law, 
Umversity College, London, and of the Middle Temple, Barrister-at-Law. Em- 
bodying the Institutes of Gains and the Institutes of Justinian, translated into 
English. By J. Ashton Cross, Barrister-at-Law. Third Edition. Pnoe U. 12s. 
clotii. 1897 

Sale of Goods.— Benjamin's (J. P., Q.C.) Treatise on the Law of the Sale of 
Personal Property. With References to the American Decisions, and to the French 
Code and Ciyil Law. Fourth Edition. By A. B. Pearson-Gee and H. F. Botd,- 
Barristers-at-Law. Reduced to 20s. net. 1°88 

Keb & Pearson-Gee's Commentary on the Sale of Goods Act, 1893. With Illustra- 
tive Cases and frequent Citations from the text of Mr. Benjamin's Treatise. By W. 
C. A. Ker and A. B. Pearson-Gee, Barristers-at-Law. Price 18s. cloth. 1894 
Newbolt's Sale of Goods Act, 1893, with Notes. By Frank Newbolt, M.A., 
Barrister-at-Law. Second Edition. Price 3«. cloth. 1897 

Settled Land Acts.— Clerkb's Law and Practice under the Settled Land 
Acts. By Aheret St. John Clerke, Barrister-at-Law. Second Edition. Price 
9s. cloth. 1891 

- Statutes.— Chitty's Collection of Statutes. A Oollection of Statutes of Prao- 
tical Utility, from the earliest times to the end of 1894 ; containing over 2,000 Acta, 
alphabeticiy arranged under subject titles with Notes and Indexes By J M. 
lIly, Barrister-at-Law, assisted by other Members of the Bar. Fifth Edition 
Thirteen Vols. Price ISl. 13s. cloth. ^o*'*-*' 

Maxwell on the Literpretation of Statutes By Sir Peter Benson Maxwell, 
late Chief Justice of the Stiraits Settlements. Third Edition. By A. B. Kempe, 
Barrister-at-Law. Price 21s. cloth. 

Tn,M-« Cj vuk & LiNBSELt on Torts. The Law of Torts. By J. F. Clbkk, of 
^"Sf l7ner/emple,aS^W H. B. Linbsell, of Lincohi's Inn, Ban-isters-at-Law. 

Second Edition. Price 25s. cloth. 
Fraser's Compendium of the Law of Torts. SpeciaUy adapted to the use of Student^^ 

Fourth Edition. Price 6s. 

Master of the Supreme Court. Price 8«. 
Wms.-HATES & Jakman'8 Concise Forms of Wills. Eleventh Edition. By 
J. B. Matthews, Barrister-at-Law. Price 21s. 



